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ADVERTISEMENT. 


0 many ib 1 reſpecting 
the proceedings of the Commiſſion under 
the ſixth article of the Treaty of Amity with 
Great Britain, that the following brief ſtatement, 
(in general without commentary or defence) of 
the leading points which came under diſcuſſion, | 


and the opinions which were actually given, can- 


ly excepted. 


not be uſeleſs, or improper. It has been lately 


drawn up by one of the Commiſſioners who con- 
curred in thoſe opinions; and who, for reaſons 
which ſome will underſtand, takes this opportu- 
nity of declaring, that, notwithitanding the in- 


ducements he may have felt, he has never pub- 
_ liſhed, or been privy to the publication, in this 
 _ country, or elſewhere, in news- papers or other- 


wiſe, of a ſingle word on the ſubject; the detach- 
ed minutes occaſionally printed by agents, for 


the information of parties, and generally with _ 


the permiſſion, or knowledge of the Board, on- 
With the conſciouſneſs of a juſt 
purpoſe; the concurrence of two ot mem- 
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bers of the Commid! on, whoſe honourable ha- 


bits of mind he has had ſo much occaſion to 


know and to reſpect; the aſſurance of ſubſequent 


reflection; and the coincidence, in principle 
and interpretation, between the opinions of 
the Board, or a majority of the Commiſſion- 
ers, as recorded in Beir Journals, and now a- 
bridged; and thoſe which, ſince the treaty of 
amity, have been ſolemnly and ont. de- 
livered, by the learned and reſpectable Judges of 
the United States; he can feel no other ſolicitude, 


than that which muſt ariſe from the reſpect he 
entertains, for many of thoſe numerous individu- 


als in this country, who are ſaid to think dif- 
feren tly——To that reſpect, which; without 


official impropriety, he may thus take occaſion 
to expreſs, is to be aſeribed the Wlentsen he 


now offers. : 


CouuissroxERS' Orrice, 


PHiLADELPHla, May 15, 1800, 
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BRIEF STATEMENT, 
Oe. Ge. Ge. 


HE Board of Commiſſioners under the P wth 
article* of the treaty of amity, navigation, and 
commerce between his Britannic Majeſty and the 
United States, conſiſting of the five following mem- 


bers, namely, Mr. Macdonald, Mr. Rich, Mr. Fitz- 


fimons, Mr. Innes, and Mr. Guillemard;F was con- 
ſtituted on the 29th day of May, 1797: and the ge- 
neral queſtions raiſed before them, with the opinions 


given, may be thus conciſely ſtated, _ 8 


CommissiONeRs OFrFice, 


Philadelphia, January 24, 1798. 
In the Caſe of Hezxzv HaRTORD. 


CLAIM for certain arrears which accrued before 
the e of quit rents, manor rents, and alienation 


* See the. 1 at length in the appendix. | 
+ The Commiſſioners are here named jn the a of their appoint- 
ments. 

As the commiſſion was eſtabliſhed by the two nations for the pur- 
poſe, not of negociating, but of abſolutely and finally deciding the 
matter in diſpute, it was made to conſiſt of ſuch a number of members 
a would inſure deciſion by means of a majority, in caſes of difference 
of opinion. 

The reſpective commiſſions by his Britannic Majeſty, and by the 
Preſident, with advice and conſent of the Senate of the United States; 
the appointment of the fifth Commiſſioner; and the manner of that 
een will be found in the appendix, N. Ill, 


* 


_. to ſubſtantiate the claim.- 


E 2 0 
fines; and alſo of tonnage duties, which belonged 
to the claimant as proprietor of the late province 2 | 


Maryland. 


' OBJECTION, 00 byo one a the Britiſh Com- 
miſſioners, for conſideration, beforeordering an an iwer, 
Viz. © that the right, eſtate, and property on which the 
* claimant founded his demand for the arrears claim- 


ec ed, was one of thoſe * eſtates, rights, and proper- 
te c ties? the confiſcation whereof is recognized by the 


te Heth article of the definitive treaty of peace, between 
«his Britannic Majeſty and the United States, dated 
* the 3d day of September 1783: that duties on the 
tonnage of ſhips, and on tobacco exported, ſtated as 
< partof the claimant's late revenues, are not in their 

© nature ti be conſidered as debts contracted, within 


ce the true intent and meaning of the treaties: and 


that the evidence offered would beſides be infulfcient N 
Accordingly it was 


ORDERED, that the claimant ſhould have leave, 
by additional memorial, to ſhew cauſe, why his claim 
ſhould not be diſmiſſed, in the whole or in P upon 
the above grounds.“ | 


—— —o<— FF 218 _—— 
> — 71 2 . 
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2 85 1798. 


5 tbe Cafe of GrorGE Oswalp and 
others, ſurviving Partners of Os- 
wap, DennisSTowN, & Co. 


THE Board expreſſed 4 general opinion de 


ing the deſcription of parole de they would ex- 


* An additional memorial, ſhewing 8 was nate cit and read 
on the 19th December, 17935 and the uſual order made. for an anſwer 
on the part of the United States. There the matter reſted; but the 
caſe is here ſtated, becauſe an opinien was intima ed by the abe ve order. 


 miſſioners. 


- (1 © 


pect, by the following order; which was this day 


paſſed, on the motion- of one of the Britiſh Com- 


“The claim of George Oſwald, &c. &c. ſigned 
ec by the general agent, and preſented by him this 
t day, having been read, —Ordered, (with reſervation 
ce of all other points in the caſe) that the general 
© agent be required to ſet forth by additional memo 
ce rial, whether the claimants can offer further evi- 
< dence, to prove the infolvency of the houſe of 


c Pleaſant, Cocke, & Co. and of the partners there- 


© of, as ſtated in the memorial, by perſons who can 
ce deſcribe themſelves as having been in a ſituation to 
© know the fact, and able to ſtate circumſtances in 
we Support of their belief reſpecting the ſame; or other- 
Wie. | | 


April 18, 1798. 


In conſequence of an argument which had been 
maintained before the Board, ſuch as might have 
warranted concluſions, perhaps beyond. he intention 
with which it was uſed, an order was, on che motion 


of one of the Britiſh Commiſſioners, this day una- 


nimouſly paſſed, for the information of agents and all 


concerned; importing, that the Commiſſioners were not 


officially at liberty to conſider, in what manner opinions 
which they had maturely formed, according to the beſt 
of their judgments, on the queſtions before them, 


would operate upon, or effect, or be conſidered by 


the parties: or, in other words, that no other p. 


* 


E +) 


cc /icy” than that of juſtice, could be permitted to 


influence their deliberations.“ c 


On the ſubject of ſuch arguments, which were afterwards repeated, 


and had from the beginning been conſidered by ſome members of the 
board as, at leaft, very e one of the Commiſſioners, 
1 


- _ for the purpoſe of preventing, if po 


ble, every cauſe of irritation or 


offence, and becauſe the queſtion had been put to the Board, in writing, 
by the attorney general, whether it was the meaning of the above or- 
der „ that it belonged not to the Board to conſider what the Unite 


60 
cc 


States might think of their awards, wrote a note „ in his pri- 
vate capacity, to the agent for the United States;”” and there ex- 


23 


preſſed himſelf as follows“ It is ſurely quite ſufficient to argue 
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that the caſe is not within the meaning of the treaty, and try to con- 
vince the Commiſſtoners that it is not; but what avails it to talk of 
conſequences, if they are not convinced? Can men of honor for one 
inſtant ſuffer the conſtderation to occupy their minds, and reaſon 
thus: We are convinced that the caſe is within the treaty, and ac- 
* cording to our conſciences and our oaths, we muſt decide for the 
© claimants ; — but let us beware ;'—beware of what? Of the opinion 
which may be entertained by others—by Great Britain or America 
that deciſion which a Commithoner muſt give, becauſe on deliberation 
he 1s ſatisfied that juſtice and his duty require it? Certainly not; what 
would arbitrators between individuals ſay, if one of the parties de- 
fred them to take care what they did; for if they decided againſt 
what he thought to be right, he would hold their award to be good 
for nothing? Surely they would feel themſelves inſulted; and in- 
form him, that they would certainly do what they thought to be right 
without the ſmalleſt regard to his opinion on the ſubject. | 
« Officially Mr. Macdonald has no concern with the queſtion ſug- 


geſted in the anſwer in Cunningham's caſe, how far the two nati- 


ons will be bound by the awards of the Board ?—But privately he 
thinks it fit to declare, that in his opinion, (and he has reaſon to be- 
wo that every member of the Board agrees with him) nothing can 

e more completely erroneous than the argument there maintained, 
and unfortunately expoſed to the world in print. Indeed if he had 
ever imagined there was room for ſuch a queſtion, he certainly would 


not have conſented to accept of the ſituation of a Commiſſioner ; to 


be employed in the frivolous occupation of giving judgments, which 


were to have effect, or not, according to the pleaſure of either of the 


parties :—the aw he holds to be moſt clearly this, that unleſs the de- 
viation from the caſes ſubmitted (which are not ſpecially ſtated but 
generally defined) is mani/eft (i. e.) according to the meaning given 
to that word by common underſtanding, as well as by Yattel in the 


very ſentence quoted in Cunningham's caſe, ſuch as cannot be ren- 


dered doubt{ni by the diſſention of the parties, the award is binding 


« on both nations, without the ſmalleſt regard to what either of them 
« ugly may think of it. It is true that a void award might by pelli- 
* þiuity be made by the board, ſuch for inſtance as an award for con- 


40 
£c 
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fiſcated land, or on debts contracted after the peace, and the like; 
wh:ch would be ſo naniſeſtly out of the treaty, that there could be 


no © difention” upon the ſubjed - but men of common underſtanding 


cannot give a void award under this treaty, without corrupt motives; 
beeaule the deviation mult be palpable, and of courſe intentional.“ 


1 PV 


e 


IF 
May 21, 1798. 


$i 3 Caſe 5 the Right. Rint 
CHarLEs INGLIS Rong of Nova 
Scotia.) - 


CLAIM for bond 4 the juſtice of which did 
not come into welten | | 


© OBJECTIONS by the Agen for the United 
States. 


| Bal That the claimant having been attained by 
an act of the ſtate of New-York, paſſed before the 
peace, on account of his adherence to his Britannic 
Majeſty ; and being one of that deſcription of per- 
ſons who are known under the denomination of Loy- 

aliſts or Refugees; he did not poſſeſs a character en- 
titling him to claim before the Board. 


Fecondly. That the debts due to him W been 
confiſcated by the ſaid act, he was not a creditor with- 
in the meaning of the fourth article of the treaty of 


peace; and came only within the e 
proviſions of the „ article thereof. 


Thirdly. That he was gullty of Wini 4 | 
in not having proceeded at law for the recovery of 


| his debt; and was bound {till to go through a courſe 


of judicial proceedings for that purpoſe; having a 
remedy before the Board to the extent only of what 
ſhould appear, from the reſult of ſuch proceedings, 
to bs irrecoverably lolt. 


On full argument, the Board, conſiſting 5 all the five 
Commiſſioners, unanimouſly de cided the firſt and ſe- 
eond points in favour of the claimant ; and reſerved 


46) 


the third, for further conſideration. — They reſolved as 
follows. — 


ce RESOLV ED. That the ae s character of 


Britiſh ſubject, was not affected or impaired by the act 
of attainder and confiſcation, paſſed by the ſtate of 


New-York on the 21ſt of October 1779, attainting 


him, with the Earl of Dunmore, Governor Tryon, 
Sir Henry Clinton, and many other Britiſh ſubjects, 
who are therein deſcribed, not as ſubjects of the - "Sg 
but, as © perſons holding or claiming property within 
the ſtate; and forfeiting and confiſcating their whole 
eſtates real and perſonal for their adherence to his Bri- 
tannic Majeſty: but that on the contrary, the ſaid 
act of attainder, and the deſcription of Loyaliſt or Re- 
fugee, applied to the claimant on the part of the U- 
nited States, in conſequence of his ſaid adherence, 
are concluſive evidence, that he ſtill maintained his 
original allegiance:—that therefore, he is entitled to 
claim before this Board under the fourth article of the 
definitive treaty of peace, and the ſixth article of the 


treaty of amity, between his ſaid Majeſty and he Uni- 


ted States.“ 


« RE SOL. 1 the confiſcation of the debts 


in queſtion before the peace is no bar to the claim: 


and that the board have ſo determined, upon the same 
grounds and principles of interpretation, reſpecting 


confiſcations before the peace, which were adopted 


and declared by the judges of the United States, when 
(in the caſe of Hamiltons againſt Eaton) they deci- 


ded in their circuit court for North Carolina diſtrict, 
that 1 76 due to Britifh 8 who reſided in the 


— 


See opinions of federal judges, dass the weaty 5 amity, 19 


N. IV 4. 
See appendix, N. IV. 6. 
The board were not at this time acquainted with the opinions to 


the {ame effect, delivered by the judges of the ſupreme court of the 


United States, in the caſe of Varre adminiftrator of Jones againſt Hyl- 
ton, and others; ; allo-lince the treaty of amity. 


$487 


( 93 


Province, now ſtate of North Carolina, at the date of 
the Declaration of Independence, and continued there 


to reſide till the 20th.day of October 1777, when they | 


were obliged by law, either to take an oath of abjura- 
tion and allegiance to the ſtate, or to depart; and 
which debts had been confiſcated or forfeited to the 


ſtate before the peace, were nevertheleſs due and ow- 
ing by virtue ot the treacy. | 


a RE SOLVED=—That the terms of the ſaid fourth 5 
article of the definitive treaty of peace, are in them- 


ſelves plain, explicit and unambiguous:“ and do not 


require or admit of any conſtruction or explanation 


from the fifth article, . to which the fourth article bears 


no relation whatever.“ 


— — ̃ R — : 
; _ qv» " 


July 13, 1798. 
In the Caſe m STRACHAN and Mac- 


nnen 


CLAIM 0 of he's operation of the fol- 
lowing acts of the ſtate of South Carolina, common- 
ly called the Inſtalment laws, viz. 


1 act paſſed on the 26th day of March 1784; 
whereby it was enacted, that no * ſuit or action ſhould 
ge be commenced either | in equity or at law, 2 the 


* See opinions of federal 8 app. N. IV. 

T I bid. 

This having been only the ſecond inſtance of an important deciſi- 
on, it is proper to mention, that little of that maſs of buſineſs which 
at length came before the Board, had then appeared. It did not come 
forward to any great extent, till towards the end oſ the term of eigbieen 


55 months, preſcribed £2 the treaty for receiving complaints. 
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„„ 


ce recovery of any debt or bond, note or account, con- 


« tracted by a citizen of any of the United States pre- 


ce yious to the 26th day of February 1782, until the 
« firſt day of January then next (1785)” after which, 

it ſhould be lawful to recover only the intereſt which 
had accrued ſince the firſt day of January 1780, * on 
«© all bonds, notes, or other contracts bearing inte- 
te reſt.” —And after the 1ſt day of January 1786, only 


ſuch other intereſt as might be due, and one fourth part 


of the principal ſum: and after the iſt day of January 


1787, one other fourth part of the principal tum with 


the intereſt: and after the 1ſt day of January 1788, 


ove other fourth part of the principal ſum with the 


intereſt: and after the 1ſt day of January 1789, © the 
e balance which might then be due and owing:” but 


providing that if any debtor ſhould, on notice, refuſe. 


to give to his creditor ſuch ſecurity for the debt as 
ſhould be approved * by one of the judges of the 
© court of common-pleas, if in the Charleftown diſ- 
& trict, and by a Commiſſioner for taking ſpecial bail, 

« if in any of the circuit court diſtricts,” the creditor 


of ſuch debtor ſhould be at liberty to fue and proceed 


to execution for the debt: further, that no property 


mortgaged ſince the 26th day of February 1782, 
ſhould be ſelzed, provided the principal and intereſt 
of the debt were paid at the periods before mention- 


ed. 


And by another act paſſed on the 28th day of March 


1787, it was enacted, that all debts contracted previ- 


ous to the it day of January 1787, ſhould (with cer- 


tain exceptions) be recovered by 1nftalments only; viz. 
on the 1ſt day of March 1788, ohe third part of the 
principal and intereſt, and on the 1| day of March 
1789, one moiety of the principal and intereſt then due; 
and on the iſt day of March 1790, the remaining ba- 
lance of the debr: and that no judgment ſhould bind 


l was 1 of the debtor to a greater amount; but 1 


. 
„ 


inſtalments of on 


; 5 
F : 


that no debtor who ſhould fail to give ſuch ſecurity 


for the debt, in the manner therein mentioned, . as 
any one or mare of the judges of the ſupreme court; 


« any one or more of the juſtices of the peace of the 
© diſtrict, not exceeding three; any one or more 
te of the juſtices of the county courts, not exceeding 
« three; any one or more of the Commiſſioners of 


« ſpecial bail, not exceeding three, reſpectively; at 
< the option of the creditor, ſhould deem ſufficient,” 
| ſhould have any benefit under the act. And the pre- 
ceding act was thereby repealed,” i He ere, 


And bya ſubſequent act, paſſed on the 4th day of 5 


November 1788, the debts deſcribed in the act im- 


mediately preceding, were made recoverable only by 
e Vith part of the principal ſum and 
intereſt, on the 25th day of March yearly, from the 


25th day of March 1789 to the 25th day of March 


1792, incluſive; and the balance remaining due with 
the intereſt thereon, on the 25thday of March 1793: 


—with a ſimilar proviſion entitling the creditor to fuch 
ſecurity, as ſhould be approved in the manner deſeri- 
bed in the preceding a&: and another proviſion, that 


no ſheriff, or other officer, ſhould be authorized to 
_ © fell any real or perſonal property in virtue of his 
office, at public auction, for ſpecie only; but all 
e purchaſers at ſuch ſales, ſhould have the option of 


paying, either in ſpecie, or the paper medium; any 


law to the contrary notwithſtanding.” 28 


And all former Inſtalment laws were thereby re- 


The claimants founded their demand on a ſeries of 
accounts, terminating at the end of the year 1774, 
as extracted from the books of the partnerſhip in Lon- 
don, and N by the oath of the bookeeper and one 
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of the partners; 3 alſo by bonds which were pro- 
duced and proved to the Board. | 
There was little diſpute reſpecting the exiſtence of 
the debt claimed; as will appear from the following 
paſſage, extracted from the written argument, on the 
part of the United States: The Agent for the 
United States cannot but admit in this particular 
e caſe, that the books of entry being in Great Bri- 
ce tain where the credit was given; and the accounts 
e preſented to the Commiſſioners ſtating the parti- 
« cular items and dates, being proved by the oath of 
* the bookeeper, as well as one e of the parties, to have 
* been extracted, and truly copied from thoſe books; 
« and bonds being produced, which were delivered, 
* amounting to nearly the whole claim of principal 
* and intereſt, there is good reaſons to believe, that 
ce nearly the balance mentioned in the memorial, of 
« {16,946 2 8 Serves was due on the ol of De- 


25 e, 1774. 


But it was contended, that the ia 8 "Jid nog. 
ariſe from the operation of the above Inſtalment laws, 


as lawful impediments to the recovery of the debt; 


but had been occaſioned either wholly, or in part, 
ce by other cauſes” (as it is expreſſed } in the proviſo 
contained in the article) © which would egua/ly have 
cc operated to produce ſuch loſs; or by the manifeſt 
ce delay or negligence, or wilful omiſſion of the elaim- 


cc ant.” 


On this ſubject the Board ied writtenevidence 
and examined witneſſes: and, after mature deliberati- 


on, the following reſolution was this day paſſed; with 
the concurrence of all the five Commiſſioners*, 


* 


1 Colonel Innes of V: irginia, one of the Amnevican Commiſſioners, 
than whom, a man mare truly honourable never exiſted ; who enjoyed 
the cordial friendſhip of General Waſhington ; had reſigned the- 


 fituation of TO General of the ſtate to which he belonged, to 


CF 


« RESOLVED, that the laws of South Carolina, 
* paſſed ſubſequent to the peace, and known under 
c the denomination of the Iuſtalment Laws, were 
« Jawful impediments to the recovery of debts ſecu- 
K red by the treaty of peace; and in this caſe opera- 
ce ted as ſuch within®the meaning of the fixh article 
cc of the treaty of t.... & 


A diſcuſſion afterwards took place on the ſubject 
of the loſs charged; founded on averments made by 
the Agent of the United States, reſpecting certain 
ſubſequent tranſactions, and other accounts, between 
the private parties, or their agen. 


* 


July 25, 1798. 


THE fame principle which forbad all official con- 
cern, reſpecting the reception or operation of an opi- 


hold a place in the commiſſion; and was diſtinguiſhed as much for 
that frankneſs of mind which diſdained all fineſſe, as for a manly elo- 
quence and correct judgement ;—at this time laboured under the indiſ- 
| por which, in the courſe of a few weeks, terminated in his death: 
but his reaſon was ſound; and he had well conſidered the preſent queſ- 
tion. He declared his opinion, by a letter to Mr. Macdonald, in the 
following terms. Dear Sir—July 11, 1998—Among the diſtreſſes 
incident to my preſent ſituation, there is no one which I feel more ſin- 
© cerely, than that which proceeds from an apprehenſion, that my non- 
© attendance at our Board, may occaſion conſiderable individual incon- 
“ venience, by retarding deciſions on the Britiſh claims, It is ſuggeſt- 
ed to me by Mr. Grant, that the caſe of Strachan; and Mackenzie 
«© now ſtands in the above predicament. Should that be the caſe, I now 
& take the liberty to requeſt that it may not continue ſo. The promi- 
* nent features of that caſe, I have thought, from my firſt view of it, 
„ moſt indiſputably brought it within the proviſion of the treaty; and 
e if I were fortunate enough to be able to attend the Board, ſuch would 
<< be my vote, —With very great eſteem and reſpect, I am, Dear Sir, 
«© yours, &c. 5 | James Innes,” 
„Thomas Macdonald, Eſquire.” ef EF 
| The above letter was filed in the office, with the following note up- 
on it, by Mr. Macdonald. 14 July, z798.—This was delivered to 
me by Colonel Innes's ſon laſt Wedneſday after the Board had riſen 
* new communicated by me to the Board. b 
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nion once maturely formed and at ſively decla- 


red, ſuggeſted the wiſh, that all poſſible aid and infor- 


mation ſhould be previouſly obtained; and every op- 


portunity of fair and friendly diſcuſſion employed. 
With this view it was, that one of the Commiſſioners, 


who had made ita practice to throw out for conſiderati- 
on, ſuch obſervations as occurred to him, at the moment, 


on the reading of every paper or argument before the 
Board, thought of collecting and expoſing his obſer- 
vations more diſtinctly to the view of all the mem- 
bers, as well as of himſelf, by putting them in writing, 
and entering them on the minutes, as matter for con- 
ference, when no other buſineſs (which was frequent- 


y the caſe) happened to be ready at the fittings of the 


Board. The continued indiſpoſition of Mr. Innes 
confirmed the ſuggeſtion; as the diſcloſure might be 


convenient for Mr. Fitzſimons, who had on many 
points expreſſed. very different ſentiments from the o- 
ther members of the Board; while it could not poſſi- 


bly be attended with any other inconvenience chan 
the trouble of making 1 . 


A minute was accordingly this day 8 on the 
journals of the Board, of which the introduction, 


for the purpoſe of ſhewing its object, and the gene- 
ral expoſition of the fourth article of the treaty - of 


peace, there ſubmitted as 105 en of the e a 
only be ſtated. 


ec Mr. Macdonald. f the following notes . 


ee the Board, as the ſubſtance of what he had occaſi- 
ce onally, wah great deference, ſubmitted to their con- 


ce ſideration; md which he wiſhed to have entered in 


te the minute book, as ſuch; in order to ſubject them 
{© to that cloſe examination which the importance of 
ee the matter demands, and his deſire to be explicit 
8 and correct, has prompted him to invite.“ 


| 0 Under the fourth article if the treaty of peace, 
the points of enquiry are theſe,” | 


© 187 
cc Fir f. Was aher 158 fans conratted bie the 


fb Fase 1 


i Secondly. Did the whole, or any part of the fall 
te value of it, in ſterling money, remain in COD to ae 
* creditor, at the ane IV. 8 


« If theſe points are anfoared ? in the ante, 
cc nothing can take the caſe out of the treaty of peace, 
ee but the free, voluntary, and uncontrouled diſcharge 


<« of the creditor. A diſcharge by act or. operation 


cc of law, unſupported by ſuch free and voluntary act 
of the creditor, ſtill leaves the debt within the de- 
< ſcription of fairly contracted, and not fairly paid: 

ce and though ſuch diſcharge by mere operation of 
< law, would be good againſt an American creditor, 
ce jt is of no avail againſt a Britiſh creditor; for this 


plain reaſon, that the right of the former is govern- . 


« ed by the general law of the land, but that of the 
Kc latter by the ſpecial law os national MPa: or Ree.” 


no. The article contains no exception either as to . 
e nature, or to the amount of the debts thereby ſecured. 


The words are incapable of any limited interpre- 


< tation all debts of whatever nature — all 
« debts'+ to their full amount, principal and intereſt, 
c according, to the original contract, or the law and 
e uſage which then prevailed. 1 ſeems 0 be the 
80 e e : 


To the recovery of the full ag in ſterling mo- 
ce ney, of all ſuch debts, fairly contraffed and not 
"ay * fairly 7 85 it was N and e * 


+ Theſe are almoſt the very word: 8 args very learned judges 
of the United States, whoſe opinions delivered fince the treaty of amity, 


will be found in the appendix. Indeed, the Author of the above notes 


might in this and many other paſſages, be accuſed of plagiariſm, if 
_ thoſe opinions had been then publiſhed. He has een felt much 
| gr atification in the coincidence, 


* 


CY 


er by * two nations, Pest vely, that Britiſh cre- | 
hs ors ſhould © meet with no lawful impediment” 
* in America, and American creditors ſhould meet 
4. with no lawful impediment, i in Great Britain.” 


40 The expreſſion C ee! impediment is as com- 
5 * prenenſive, as It is applicable to the ſubject. E 


00 Every cauſe of delay 1 is an impediment.” ” 


" Every to of delay Ling poſt tively, out of the 
ic operation and effect of law; or negatively, from de- 
« feet of law, is a fn impediment. 


The ſcope af the article obviouſly was, that the 
cc gat, or the defect of law, ſhould nor, on either fide, 

_ © ſtand between the fair creditor, and his unwilling 
ee debtor : that all laws which had been paſſed againſt 
<«,fuch recovery, ſhould be repealed; all neceffary 
ce means in law reftored; all bars, by paſt operation 
< of law, having a preſent effect, removed: that the 
e adminiſtration of law in the courts of juſtice, ſhould 
« afford a remedy for the right, according to the ori- 
ce ginal contrast; which nothing, as already ſtated, 

but the free, voluntary, and uncontrouled act of 
<« the party himſelf, ſhould be held to diſcharge 1 
« In ſhort, that creditors who had already borne their 14 
« ſhare of ſuffering, under the common calamity = 
« war, with all its train of incidental evils, in- 

é cluding the loſs of trade and buſineſs, as well as the 
er want of their money, ſhould on the return of peace, 
« find their juſt rights, ar leaſt, entire; in the ſtate in 
«© which 25 left them ; with the ſame means of mak- 
« ing them effectual; and without any obſtruction, or 
* cauſe of delay, fo JS as depended on the law,” 
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The aotes then go on to apply the above expoſition 
of the fourth article of the treaty of peace, under the 
ſtipulations of the fixth article of the treaty of amity, 


————— 


A 
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In the Caſe of WILIA CUNNINGHAM 


tu. 
: Auguſt 6, 1798. 


<< 


and Company. 

CLAIM, compläining of various lawful impedi- | | 
ments in Virginia, by which the recovery of the debts 

in queſtion had been prevented. | 


' OBJECTIONS (inter alia) by the Agent for the 


United States, in a ſpecial argument of great 


len oth.}— 3 . 
Firſt. That there were © uo legal impediments,” 
to the recovery of Britiſh debts, © in Virginia, ſince 
the peace.” e Ws it Tr LY: 0 NR SEL 


Secondly. That if legal impediments had exiſted 


and operated, the claimants were bound to prove, by 


evidence of the ſolvency of the debtors, at the period 


of ſuch operation, that they would have recovered 
payment, if there had been no ſuch legal impedi- 
ments to their proceeding for that purpoſe. 


Thirdly. That debts deſcribed as doubtful, in liſts 


made up in the year 1775, (and which were not al- 


ledged to have ſince become good) ought not to be 
admitted, as the ſubject of a claim before the Board. | 


I This argument was announced to the Board as being drawn up 


by the Attorney General, in the following letter to the Agent for the 
United States, annexed to it, and therewith printed. “ Attorney Ge- 


c nerals* office, z April, 1798. Sir, The claim of William Cun- 


«© ningham & co. contained ſo many important principles neceſſary . ta 
de be decided by the Commiſſioners, that in preparing an anſwer ta it, 


„J thought it beſt to make a thorough inveſtigation of the ſubje& By 


*© which the treaty has referred to them. The anſwer you will be 
<< pleaſed to file ; and in other claims which embrace any of the matters 
** that have been here diſcuſſed, it will be convenient, and ſave much 
* trouble, to refer in a/proper manner, to the arguments which have been 
« urged in this caſe. I am, &c. Charles Lee,” 


2 


. 160 


i Ona full argument, and 8 before the Board, 
= and diſcuſſion, in it; the Board decided the firſt N 
ſecond pointy (Mr. Fitzſimons diſſenting) in favour 

of the claimgnts ; by reſolving, that there were law- 

ful impediments in Virginia; to ſome of which they 

ſpecially referred : and that to ſuch lawful impedi- 
ments, all loſſes incurred through lapſe of time, the 
loſs of legal evidence, inſolvency of debtors, or other- 
wiſe, which aroſe during the operation of the ſaid 
lawful impediments, were prima facie, to be aſcribed : 
—reſerving it to the United States to ſhew, within 
the proviſion of the ear that ſuch loſſes aroſe from 
other cauſes. 1 


The third point w Was decided, unanimouſy, in fav 
of the United States SJ 
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CLAIM of a Britiſh ſabjett; as reſiduary legarte; 
under the will of a teſtatrix, who died in Maryland, 
in December, 1775; complaining of the operation, 
fince the peace, of a law of the ſtare of Maryland, 
paſſed during the war, whereby the debtor was au- 
thoriſed to tender, and the creditor required to receive, 

paper money, in full ſatisfaction of his debt; which 

debt was declared to be extinguiſhed in whole, 5 

ſuch tender was refuſed ; and if the creditor alſo re- 
fuſed to give an acquittance, or to deliver up the ſe- 
curity, he was liable to a judgment and execution for 
une, to the extent of the debt, with 9 75 ms 
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r 17 * 
that bytbret of this: permptory and penal law, which 


afforded no reaſonable alternative; the executor was 
obliged to receive payment of debts due to the teſta- 
trix in depreciated paper money; which debts it was 
admitted were thereby extinguiſhed, to the extent of 
the value in ſterling money, of the depreciated paper 
paid; but to that extent only: and as they were ne- 
ceſſarily held, to be wholly extinguiſhed at law; ſo that 
there could be no recovery by judicial proceedings: 
therefore claiming compenſation for the loſs before 


| . Board. 


OC ION 57 0 the e Hp! os United 
States that the executor, and not the reſiduary le- 
gatee, was the creditor; inafmuch as the executor on- 
ly, could ſue and give acquittances for the debts due 
to the teſtatrix: and the executor (now deceaſed) 


) 


having been, as it was alledged, an American citi- 


zen, the law was binding upon him; and through him, 
upon the reſiduary legatee: that beſides, the executor 
had given acquittances, or delivered up the ſecurities 
purſuant to the law: and that therefore the debts were 
extinguiſhed by the act of the COPY and not by 
| opere of law. | 


Atſter five arguments, of which three, including os 
laſt, were on the part of the United States: the 
Board, or at leaſt three of the four members preſent} 
conſidering the executor as merely an agent or truſtee; 
and that the perſon, having the immediate beneficial 
| Intereſt, was entitled to claim under the treaty : that 
the act of the executor, in obedience to a peremptory 
{aw, was not the act of the creditor, but of the law it- 
ſelf : that the fourth article of the treaty of peace pro- 
vided, that creditors, on either ſide, ſhould meet with 
no lawful impediments to the recovery of the full va- 
lue in ſterling money, of all bona fide debts theretofore 
contracted : and that the taid Jaw, ſo operating after the 


1 This” 's ſo ſtated, in 0 to 1 taking notice of an occurrence, 
e in tke ſpirit of this publication,” it is better to omit. 
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peace, and placing the creditor, without his Pe in 


the ſituation, that, whether he received the tender, and 
obeyed the law ; or refuſed, and diſobeyed; the debt 


was thereby immediately extinguiſhed; was a lawful 


impediment, within the meaning of the treaties; de- 


clared their decided opinion, on e ee _ 
_— in favour of the claimant. - 


At the next ſitting however, Mr. — 9 no who 
had earneſtly oppoſed the opinion of the three other 


members in favour of the claim: and was enabled 


ſo to do, as he ſtated, by means of the beſt informa- 
tion and advice ; entered a proteſt on the journals, in 
which he aſſerted, that the above opinion of the three 
other members, was not only unjuſt, but manifeſtly 
te unjuſt; and en, he 7 no reaſons for the 


charge. 


Auguſt 28, 7798. 


Mr. Innes having died on the 2d of this month, 
was ſucceeded by Mr. Sitgreaves; whoſe commiſſion 
dated the 11th, was preſented this day; when he took 
the oath and his ſeat at the E Board. 


December 45 1596 
THE BOARD this day, on the motion of one of 
the Britiſh Commiſſioners, made the followin g order. 


4 The Board conſidering that many of the memo- 
ce rials and claims now before them, are avowedly de- 


Cw) 


« feltive- in neceſſary ſtatement an detail; which 
* defect the Dea pray leave to ſupply by ad- 
e ditional memorials; and that the greater part of 
e all the memorials before the Board contain only ge- 
ec zeral averments, without ftating the nature of the 
cc evidence, by which the claimants are ready reſpec- 
cc tively to ſubſtantiate the ſame.—Ordered, that in all 
« ſuch caſes, the ſeveral claimants preſent additional 
e memorials without delay; and that, in particular, 
c without derogating from, but in confirmation of, 
« former rules and orders made by the Board, on 
te the ſubje& of evidence, they therein ſet forth the 
ce preciſe . of the evidence, by which they un- 
e dertake to ſupport their ſeveral averments; whe- 
ther the ſaid evidence be matter of record; or 
cc conſiſt of documents in writing; or of proof by 
vwitneſſes; referring each ſeveral ſpecies; or mode 
ce of evidence, by diſtinct application of the ſame, to 
* each of the averments ſo to be ſubſtantiated w 
_ < that they have ſuch evidence in readineſs, to be pro- 
< quced within a limited time, which the Board will 
< preſcribe, if they ſee cauſe to enter upon ſuch evi- 
c dence, and conſider the {ame as, in its nature, com- 
< petent and admiſſible in fuppore of on: aver- 
25 ments; To 


— 
—— 5 — 


December 18, 1798. 


I 56 Cafe f Win CUNNINGHAM 
5 Company. | : 


ey AIM (heſire referred to) complaining, inter 
alia, of the practice of courts and } juries, in deduct» 
ing more than one third of all debts bearing intereſt; 

by adopting a e rule, or * denying intereſt 1 in eve 


EC a) 


Ty) atk, without and to the nature or terms of the 


contract, during the period of the war; and claimin 8 


compenſation for neut 0 deducted, eee 4190 
Nan man 


- OBJECT ION b * the "Sana Depth and Agent 
for the United States: that this judicial practice, or 


general rule, was juſt; and that the uniformity of it, 


through the greater part of all the ſtates in the Uni- 
on, proved that it was ſo chat therefore 1 no com- 


[py ben Was: due. 
: 1852 } ; *74 


* the Bard on ful ent wwe (Mr. Fitz- 


oy we and Mr. Sitgreaves diſſenting) that the wart 
could not juſtify any 7 fuch general rule of deduction; 


and that-intereſt ought to be awarded, according to 
the nature and import, expreſs. or implied; of the ſe- 


veral contracts. And to prevent miſtakes they after- 


wards reſolved, * that in deciding againſt an objecti- 


<-on-to the payment of intereſt during the war, main - 
«< tained generally, and without regard to the nature 
* and import of the contract, expreſs or implied, they 
ge did not prechide; but neceſſarily ſaved all objections 
eto the payment of intereſt, which may ariſe. out of the 
.. n or other ſpecial circumſtances of the na.” 


„ 


THIS, a3 Cen ather Fabel ee s che 


Board unanimouſly laid down..the following general 
rule, on the ſubject of evidence. 


« Reſolved, that the Board will receive ſuch evi- 
fc dence BOL, to PRONE the debts which are the ſub- 


The objection was daten and argued'i in the above enten paper; 
drawn up by the Attorney err, 

+ See Judge Paterſon's opinion, app. N. IV. 2. 

t The above reſolutions and all others on conteited points, give an 
ample ſtatement aud detail of the leading grounds of evidence and rea- 


oning on which they are founded. But the object here, not being to 


maintain or defend the opinions given; but merely to make them known, 
their import only is in genere! limed., Fhoſe who wiſh to conſider the 


merits of ſuch cales, mult confult the 1efolutions themielves, and the 


Papers of diſſent; moſt ot which have been 22 by the parties. 


— 


Er. 


cc jects of claim before them, as Hold vg! 
competent and admiſſible to prove the ſame, imme- 
ql diately previous to the operation of lawful impedi- 
ments, in the courts of the ſtates where the debtors. 


412 hs 


ce at that time reſpectively reſided; unleſs upon ſpe= 
cc cjal cauſe firſt ſhewn, and an order of the Board for 
ce the admiſſion” or” evidence _ any other ee 
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CLAIM already: dene 85 mn of 8 
act of attainder and confiſcation of the ſtate of New 
Vork, as a lawful impediment, by which the recov 
of certain debts, the juſtice whereof was not brought 
into nene had been prevented.” 7 

- OBJECTIONS by the Agent fot the United 
States, as before ſet forth (page 5); the firſt and ſe- 
cond of which were decided as there ſtated; and the 
third reſeryed for further conſideration. ' " 


The Bird, : aſter ſeveral foecial: arguments; 2 
much diſcuſſion, proceeded to decide the queſtion; 
when the majority declared it to be clearly their opi- 
nion, from the evidence before the Board, that at, and 
before the date of the treaty of amity, tlie clatmant 

could not have recovered in the ordinary courſe df juſ- 
tice; and] had not therefore been guilty of negligence ir in 


wan np 4 WT. = 
{Ie en ah 
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got ct for that gurypoſorom—and further, thar 


LS 


from the terms of the 4 article, and the inconſiſt - 


of the contrary poſition (as it Sppoazed to them) 

with the whole meaning and object of that article, 

a claimant was not noh obliged” to go through a 
courſe of judicial proceedings, for the purpoſe of 
the experiment, whether the courts would de- 

cide differently from the deciſions, which had been 

giyen preceding the treaty of amity: © by which a 


*right to © full and adequate compenſation from the 


United States veſted in thoſe individuals, whoſe caſes 
cc were then within the deſcription it contained; 4 
4e right not contingent, or fluctuating on future cir- 
cumſtances, but perfect and entire; to be carried 
< into effect, not according to the precarious reſult of 
te different experimental proceedings, in their nature 
c dilatory, and tending from the coſts of litigation, 


e and the protraction of diſpute, to an increaſe of the 


« evil; but, by one ſimple and definitive courſe of re- 


"8 medy, preſcribed jointly by the two nations, in the 


< ſpirit of friendſhip and peace, for the purpoſe of 


Eo ſpeedily putting an end to the only remaining cauſe 


« of irritation and diſcontent; and to be excluſively 
e adminiſtered by arbitrators, whom they have mu- 


ps. « tually choſen, and inveſted with ample powers, for 


that wiſe and amicable pole. 


To prevent a vote upon this reſolution, in which the 
majority of the Board concurred, Mr. Fitzſimons and 
Mr. Sitgreaves withdrew; inſiſting that, notwithſtand- 
ing the declaration. of the treaty, that all deciſions 
ſhould be made by the majority; and that © the award 
cc of the Commiſſioners, or of any three of them, ſhould, 
&© ix all caſes, be final and concluſive; both as to the 
te juſtice of the claim, and to the amount of the ſum 


to be paid to the creditor or claimant,“ they were 
entitled under the proviſion, © that one of the Com- 


«© miſſioners on each fide, and the fifth Commiſſioner, 


e ſhould be preſent, to withhold their preſence; or to 


withdraw and break. up mes fitting, for the ' purpoſe of 


zu 


a preventing the ee of a . from n being eats. 
ried 1 into effect... 


On the fie "4 _ again Corded; or « with 1 
drew, when the majority concurred in propoſing an 
additional reſolution, explanatory of the above; de- 
claring, that the ſaid former reſolution did not _- 
c fe&t the caſe, where there was no ſatisfactory evi 

cc dence, that the claimant could not at the date of "the 
c treaty of amity, recover a full and adequate com. 
3 in che e, courſe of nen _ 7 


- ann 


Ferne 20, 1799. 
In the Caſe of SAMUEL BRAILSFORD. a 


IN this caſe, on the motion of one of the Britiſh _ 


| Commiſſioners, the Board unanimouſly paſſed the 
following reſolution. 1 8 


<« The Board having conſidered he memorial and | 
claim of Samuel Brailsford, who ſtates, © that on 
e © the 6th day of June, in the year 1794, he be. | 
<> came acitizen, di Dan the ſaid elan. en, 
[SE] 


——— —— 


Februar 22, 1798. 
Fi In the Caſe of Jos. ANDERSON. 


| CLAIM, complaining of an act of the ſtate of 
Vermont, paſſed 1 in 1779, prohibiting the return of 


Cu) 


al perſons who had joined the Britiſh army, on wan 
of whipping; and if they remained one month after, 
or again returned, death; as a lawful impediment, by 
"_— he was prevented from rg his debts. 


| Oh the adds, of one - the Britiſh Coquaifiioncrs, 

it was unanimouſly Ordered, that the General Agent 
for claimants, by additional memorial, ſhew cauſe, 
why the claim ought not to be diſmiſſed; on the 
ground, that the act of aſſembly, ſtated in the memo- 
rial, was no lawful impediment, operating after the 
peace, to the recovery of the debts claimed: and that, 
no other lawful 8 was therein referred to. 


And on the 5th of March, an additional memorial 
having been accordingly laid before, and conſidered 
T4 18 Board, the _ was NOOR di eule. 
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THE e Commilioners having, in e 
ence, continued their ſupport of the poſition, which 
in the caſe of Inglis they had diſtinctly and formally 
declared, that, when they could not in any other 
way prevent a deciſion, by the majority, againſt what 
they (the American Commiſſioners) conceived to be 
the 48 rights and intereſts of the United States, hey 
were entitled, and even bound in duty, to ſecede, or 
withdraw from the Board ſor that purpoſe; the three 
other members, who held a very different opinion, 
thought they could not place their view of the ſub- 
ject in a clearer light, than that which was e 


by the following reſolution.— 


„ RESOLVED, that it is . to declare, 
« that the Co. nmiſſioners e by his Britannic 


75 under. the . treaty of ami, As 
( Sir Britau r ab! Sriciſh ee 


A \ Br 95 - 
ie | IS, whether. . 60 : 
itt ard to bus Forign il 9 
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This For was 1 * th 
| and ſo, kings bur, 188 F itzſimons 
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N ien 


1 7 


cc oy 5 KK. within chr e "war fer 


<<. port * * Ga an Order dated the RY * i 
< of the ſaid. month of December, in. theſe words, 
ce © that the Agent for the United States have leave to 
<.< ſee, and make ohſervations, on ſpecial averments 
«Ke for evidence then laid before, the Board by the 
<« General A ent; and an Order dated the 8th 40 of 
« January Jaſt, in theſe words, on the application | 
<7 of the General Agent for claimants, to appoint a 
« © day for the examination of William Cooke, Eſq. 
e having been read; Ordered, that the Well! 6 
Agent for claimants ſpecially ſet forth, the par- : 
« c ticular points on which he is adduced as a witneſs, 
<« © and that the further, conſideration of the applica- 
< © tion be poſtponed until to-morrow :* And 
Mr. Macdonald haying then mentioned, that h ge 
_ « would this day move the Board to proceed in the 
« further inveſtigation, of fact in this caſe, conſiſtent- 
<« ly with the 2 orders, by authorizing the exa- 
« mination of Mr. Cooke at Baltimore, where he r 
2 ſides, now ; accordingly moved) the followin gOrder.” 


« ORDERED, "that the General Agent for claim- 

e ants prepare and lay before the Board, interrogato- 

cc ries in this caſe to be ſettled by the Board, —_— 
4 1 Arr of the faid William Socke, at t Balti- 5 
e more. 1 W n 1 
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it their duty to prevent all 8 in rd s caſe 
5 N e or e ON Rs 


ax i . n - 
z Shs E.. 
* £3 ä 6 
bs ; * : 5 9 £4 I : 4 5 # © © . — 8 
7 [7 n & 5 8 0 * ; ? 8 2 3 * x 8 $ q 0 7 
4 * £ N N > at Ho 2 8 og ® rn 3 1 n IX ON OE e 8 8 
5 3 55 N 
1 8 e 2 My. vx . N . % 
2 & $5.4 *: "8 
* $2 17 R «3-1 N J OE TO 
a bo * 
S 7 


51 abe N Tis 1 1 f 


„% 
127” 


ers; 3 an in this incaſe v was unanimouſly d diſmiſled, 
as follows,” 5 IR F 


« tion 97 6 den du of Toles h Taylor, with the re- 


« preſentation and certificate lad before them on the 


« part of the United States, from which it appears, 
« that the claimant became àa citizen in the your 1788, 


Is having for that purpoſe, taken the oath of abju- 


cc ration of the King of Great Britain, and the oath 
NET « of allegiance” to the ſtate of NEW 9 af- 
1 < miſed « ue _ claim.” aun ph 
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AFTER. conſiderable" oppolition' and 


Mr. Fitzſimons and Mr. "Sirgreaves' agreed to concur 


with the three other members of the Board, in giving 


an award in this caſe for the principal ſum and full 


inteceſt; while thoſe three members, on their part, 
agreed to abſtain from, paſſing a reſolution, which had 


been prepared, and read i in the Board; ; ſtating, (on | 
account of the difference of opinion an all the points 
of the caſe which had till then been maintained) the 


grounds and nn they held the claim to 


; be well founded. 


The principal Uu i in Ab was 8 He 370 ſter- 
ling ſecured by bond; but the caſe involved the great- 


er part of all the principles which had been conteſted 


Board. And the unanimous 'concui 


-be Ore -H. | ence 


in the opinion, that the claimants were entitled to an 
award, was neceſſarily ta be 8 as a declara- 
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Hanzuay,” 1 . 
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A e 


tion by ür pier, 


the (caſe, as would, if they had been well founded, 


haye interpoſed an inſurmountable bar to an award 


within the meaning of the treaty, were not well found- 
ed; and that the my Was e Me boy RN of the 


treaty. 5 
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The debt as bang We to a | Britiſh 


« * + 


te agreements, thereafter made, by writing or parole, 


for gold or ſilver, or paper money, ſhould be paid, 
c diſcharged, or executed, , agreeable to the bond, &c. 
« or the parole pro 
« and meaning of the parties any law 70 the contrar 
ec thereof, notwithſtanding.” —< and it was alſo thereby 


te enacted, that the bills of credit iſſued by Congteſs, 


the old 


5 emitted by any acts of Aſſembly under 


4 government, or reſolves of Convention, ſhould not, 
= after the paſſing of the ſaid act, be a tender or * 
te ment in law or equity, for any debt, & c. created or 
made before the firſt day of September, 1776; un. 


e e where, the creditor. bad not become | ubjett 


te and reſident of. this o ſome one of the United States, 
« ſince the ſaid firſt day of September, 1776; and in ſuth _ 


c caſe the debtor. of ſuch. creditor, or of his aſſignee 


ec (who. had not become a ſubject, and reſident of this 
te or ſome one of the United States, atid who had not, 


ce had an attarney in fact, acknowledging. himſelf as 


te ſuch, for the purpoſe of receiving debts, always 
Fc ae that time, and conſtantly reſiding within the 
 * faid ſtare, ſince the 1ſt day of September, 1776) 


ee might, on making oath. or affirmation,” to the ef- 


felt therein mentioned, pay to either of the Treaſurers 

of the ſtate, to the amount preſcribed by the act, ac- 

4 r to the circumſtances required to be ſer forth- 5 
n the oath or . F in di e of the debt "£27 


Und heb ef be objec. 
tions which had been ſtated, or aroſe from the facts of 


1 0 de s bad 
Wi paid by the debtor into the ſtate Treaſury of 
Maryland, under the benefit of an act of Aſſembly 
paſſed in the year 1780; whereby it was 1 7 16 5 
< that all debts, promiſes, contracts, covenants 94 15 


ife or agreement, and the intent 


243571 * 


„ 


| et Aug to ſuch ereditor, in | 
| deſcribed: and that ſuch payment ſhould be deem- 


ed in law a payment. of ſuch creditor, or his aſſignee; 55 


< and the Treaſurers receipt ſpould be good evidence in 


cc the\ courts of law and equity, of the: ee of 1 


| A ſuch debt. * NH ** Nay"; N a Eg 


The debt in queſtion was not within any of hi de- 
ſcriprions to be ſaved by this act. Having been con- 
tracted before the paſſing of the act, it was by the 
converſe of the firſt 
cc cording. to the bond, 


i due to P. rſons Who had of. become ſubjects, or 


< reſidents, of al any of _ United. States, and e 


= could not” therefore, derive EVEN a. remote benefit 
from a payment of their money into the ſtate, treaſu- 


ry, it was made liable to . diſcharged by fuch Ll 


: ment. 8 | s 1 
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But the creditor, M 40 Nada a Briviſh tec, 
| relying on the fourth article of the treaty of peace, 


brought her action in Auguſt, 1786, notwithſtanding 
tion, againſt the 


1 et. d ah it "hl Legal extincti 


general court of Mary- 


viſe WAS given;" according to a 


Jade geeffeht V memorandum on the record, 


in the following terms. Judgment was rendered in 
e this cauſe on the-14th day of November, 1787, for 
_ © the value of the bond, in current money and coſts of 
a ſuit, ſubject, nevert leis, to the following terms, 
<© viz. The plaintiff agrees to roheafoelite judgment, i in 
e caſe the courts of N this Lare l finally de- 
termine, that payn 


< bly to the act of October 4 1780, * "46 entitled, 


he- bills of. credit- 8 


W 


clauſe, not to be. ce 4. 
promiſe or agreement, or 
ce the intent and meaning. of. the parties: And being _ 


An act for calling out of circulation the bills of 


« credit; &c. is good in law The Plaintiff agrees to 


ce releaſe che intereſ due on the bond during” the's war, 
10 3 che 4th day of July, 1776, and the 
ea bp 54 01 Ai 3, the date of the definitive 


c treaty, in caſe the courts of law of this tate ſhall 


. ing decla 
ec tion, and the laws of Sou United 3 


„ 


ee finally en that intereſt on | aun to Britiſh 
"0 Lane during the war, or any LIE: of ws oy FEOF: 


3 


bh cannot be recovered by them. N 


IH: 1 
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be getelel court of. the ſtate Heeideck in at 
of the Britif creditor, on the above queſtion of pay- 
ments into, the ſtate treaſury, with ded uction of inte- 
reſt during the war; but the high court of” appeals of 
the ſtate, decided the queſtion uniformly” e the 
n ee 5 D0% 1 vain: * Ai n 2g * | 


e e he Kai 


4 


\ * 


The ab Dove ghet ſti 


Britiſh creditor, 177 fe aid 1 coutt of appeals of 
the ſtate, on the gth day of June, 1795, in the caſe 

of Harwood againſt _ Clark "adminiſtrator of Ruſſel; 
notwithſtanding the fourth arrigle of the treaty of 

peace, and a ſpecial act of aſſent & of the ſtate, da- 
ted the 14th day of May, 17877 in the following ö 
ſtrong terms: Be it enacted,” &c. &c.. and it is de- 
«& clared, that the treaty of peace, "made between, the 
"oF United States of America and his Britannic 4-4 


e Hall be, determined according to the {aid death, 
ee and the tenor, true intent, and meaning thereof :” 
—and alſo, notwithſtanding the 2 4 ne of, the 
federal conſtitution, which. was mos by the ſtate 
of Maryland, on the 28th e n e 
ſixth article of which conta 1s in terms 1 
lute, the following declaration, une bg i i, onſtitu- 
ates Which ſhall 
be made in purſuance thereof; and all treaties made, 
c Or which ſhall be made, under the authority of the 
Vnited States, fall be the ſupreme law of the land; 
« and the judges in every Rate, mall be bound there- 
by; any thing in the conſtitution, or * of: id 
E Nate, to ihe OT, notwithſtanding.” . 


© 36:3) 


And the. preciſe Conia at on. payments into 
the loan office of. Virgina, had, in the year 1793, 
been determined” àgainſt the Britiſh creditor, in the 
caſe of Hylton and others againſt Jones; not by a 
fate court, but by federal judges in a federal court, 
under the new conſtitution; 3 namely, the Circuit court 
of the United States; —alſo, notwithſtanding the 
fourch article It the treaty of, peace, and the oo 


, ti cle * * ede al con is baja, 57 55 recited. 


Nor \ was it ll F cbrua > ry 17 965 after the concluſi- 
16 had, 5 federal as wella as 


6 by FT ai F * ne e r Vall the 
law, when the eie TH 1 e caſe A's 1 — the 
Board. It was the firſt caſe which ftood ripe for de- 
termination in the Board, on the queſtion ariſing 

from ſuch payme ts of Britiſkdebts into ſtate trea- 
ſuries; and it ie! ofec he” ng ne _ im- 
5 H N vn 1 
| 013809 bal jeabus 2 ine 15 MES. BN ee þ ab "I | 
iment cor 9 was a e put 
10 after the peace, on n which. at the 
time when tlie claim was preſented, under the ti 
of eee tled. by; deciſion in 
ee eee, . N r nig a A 

iy The Circuit Court of the e eee e. ot a 


8 but a court of higb original, as welkas appellate juriſdition; 
and 17 in rank to the Supreme Court of the Union. 

e caſe of the Britiſh creditors, plaintiffs in error, was argued 
by E. Jilgbnan; and e Boo neee larſh For n 
3 Dallas s N W 5 f 
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being! put in A train, 
and releaſe thereof by L 


1 — Ars ; 


the United States, in favor 


5 
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be! nſtituted for chat f purpoſe. 
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a court | 


ove 


In 


itOr, n the rreaty, © 


per io u. court. | 7 e. high. court. of Apr 


ee an 75 


f ot 4 4 4.4 5 * 40 H 1 , 4 * * — go 
ral judiciary * contraſted wi * 


breach or 1 of the fourth arucle of. * 


4 ont he w- n been A hives 
„by Means of judicial propecding 85. 


the treaty 


NG; 


were declared to be the law of the land a and the fo 
deral judiciary were bound to adhere to the federal 
conſtitution. | e 


The Board having unanimouſly agreed, as already 
| ſtated, that an award ſhould. be given in favour of 
the claimants, and of courſe that the caſe was within 
the deſcription of the treaty, an order was made on 
the General Agent for claimants, to make up an ac- 
count of the debt; and on the Agent for the United 
States, to prepare the draft of fuch an aſignment of 
the debt, as he would propoſe to have executed in 


their favour: © 6 


The Attorney General having, however, thought it 


that arrangement on the principle that the Agent of the 
party, for whoſe benefit a deed was to be executed, ſhould 
Prepare the draft; and for the purpoſe alſo of preventing 

little controverſies, . or objections, which might other- 
wiſe be ſtated to any draft that could be propoſed, 
were after wards induced, (though againſt their opinion 
of propriety) to order the General Agent for claimants 
to make the draft. A draft was accordingly made by 
him ;—it was objected to b the Agent for the United 
States ;—the award was e delayed; and While 
the whole Board ſtill concurred in the opinion, that 
the claimants ſhould have an award, none in fact was 


# 
4 


The opinion of the Board, on the points which the 
cafe involved, was, however, as much declared by 
their agreeing that an award ſhould be given,“ as if it 
had actually taken place. = 5 


 ® It need hardly be mentioned, that no power of cumpromiſe, or in 
matters eſſential, of expreſs concurrence without approbation, is 
given to the Commiſſioners. Each of them is bound by his oath to 
decide for or againſt a claim, according to the beſt of his judgment, on 
its merits, 8 e | „„ . 


A TY 1799. 
I the ca 25 Savzr Kxkk. 


ON 3 motion of; one _ . Britiſn Pins "Pay 
ers, the claim in this caſe was unanimouſly. di/miſſed ; 


on the ground that the claimant, and the other ſur- 


viving partners of Kerr, Mitchel, & co. in behalf 
of whom he claimed, had according to his own ad- 
5 miſſion, Become citizens of the United States. 
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3 e 5 2 5 5 Ari 2 24, 1799. 
'On he Petition of Joszru CuxLirrr. 


IN the ile of the diſcretion | given by the 
treaty,} the Board, on the motion of one of the 
Bricith Commiſſioners, made the following Orders. 


4 The Board having conſidered the petition of 
Joſeph Cunliffe, and that no reaſon is ſtated why his 
claim was not prefented within the eighteen, months 
ot I 905 the e diſi niſſed the ſaid claim. 


{4 


1 A term of eighteen months 1 1 rſt conſtitution of the Board, 
was aſſigned by the article for receiving complaints and applications; 
but the Commiſſioners were << nevertheleſs authorized in any particu- 
« Jar caſes, in which it frould a er: to them to be reaſonable and juſt, 
« to extend the ſaid term of eighteen months for any term not exceed- 


« ing /ix _— after the expiration the! eof. 5 


9 * CY | 
£! = 1 
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On ao Pair Fa 13 8 222 
EI za his 1 ife. 


5 © ORDERED, "at the General Agent for claim- 
_ ants ſet forth, at what time the petitioners did conſult 
counſel, as ſtated in the petition; whether they were 
adviſed, that they could not preſent their claim to this 
Board till letters of adminiſtration were obtained; 
when they applied for the ſaid letters of adminiſtration; 
when they were obtained; and when the memorial, ſtated 
to have been ſent to the General Agent, was ſo bent. : 


— 


May 7, 1799. 
O the laft mentioned Petition. 


_ THE two flowing caſes were this day diſmiſſed 
on the motion of one of the Britiſh Commiſſioners. 


0 THE BOARD having ted the petition 
of Aquila Giles and Eliza his wife, were of opinion, 
that no ſufficient reaſon was given why the claim was 

not preſented within the eighteen months preſcribed 
by the treaty; and therefore diſmiſſed ſaid PN 


On the Petition of RokxR WATTS. 


1 THE BOARD having conſidered the petition 
of Robert Watts, Ore of opinion, that no ſufficient 


G 


5 e was given why the ſaid ada was not prefent- | 
ed within the eighteen months preſcribed. by the trea- 
ty; and therefore eee the * W omoagonin „ 


M 17, 1799. T 
FE the cor WIr Ian. R. LIDDERDALE, 


: CLAIM, complaining of an at of the ſtate of 
Virginia, paſſed in 1777, authoriſing payment of 
debts, due from citizens of the ſtate to ſubjects of - 
Great Britain, into the Loan Offce of the ſtate; and 
which payment, was thereby declared to be a diſ- 
charge of the debt; the ſaid act having been adjudged, 
in a caſe preciſely ſimilar, in which the action was 
inſtituted on the eſtabliſhment of the federal judicia- 
ry, and brought to a deciſion in the Circuit Court of 
the United States, in the year 1793,“ to be in force, 
as a bar to Britiſh creditors, notwithſtanding the fourth 
| article of the treaty of peace, and that during the 
operation of the {aid act, as a lawful impediment to 
the recovery of all ſuch debts, viz. in the year 1795, 
the debtor (Randolph) died; after having ſettled his 
Freer to a great amount, upon his family. 


OBIECTION by the . for the e 1 ; 
that, as payment into the Loan office under the 
ſaid act was, in the year 1796, declared by the Su- 
preme Court, zo? to be a diſcharge of the debt, or 
bar to the creditor, it was zz /aw to be conſidered, as 
never having been ſo ;—and that, beſides, the claim- 
ant was bound to inftitute proceedings in Equity, 
for the . of e alide, as monies | ah 


\ See the Cafe of Hanbury, ſupra. 


(md 


| Conveyances of property made by the debtor a the 
* rreaty of amity, _ during the A og <> the 


| jad delten in the Supreme Court. 196 628 


THE. BOARD reſolved, (Mr. Ficafinnias and 
Mr, Sitgreaves diſſenting) that the recovery of the 


debt in queſtion, ſo paid into the Loan office of the _ 


ſtate, was impeded by the operation of the ſaid act, 
which, having never been removed by a repeal, was 


| pleaded i in the courts, and folemnly adjudged in the 
year 1793, by a court of federal juriſdiction, to be a 
bar to the Britiſh creditor, notwithſtanding the treaty 
of peace;—and that, although the claimant were ow 
bound to go through the ordinary courſe of judicial 


proceedings, for the recovery of the debt in queſti- 
on, it would not be incumbent on him, to inſti- 
tute proceedings, for the purpoſe of ſetting aſide 
raudulent conveyances; ſuch proceedings for the 


detection and diſcovery of fraud, not being in the or- 


dinary courſe of judicial proceedings for the recovery 
of debt, within the meaning of the article. Re- 


ſerving all other points in the caſe; and the full effect 
of all facts, and circumſtances, to ſhews that the loſs 


complained of was occaſioned by the inſolvency of the 


_ debtor, or other cauſes, which would equally have 


{0 operated, if no ſuch lawful impediments had exiſt> 
ed; or by the omiſſion, or neghgence, of the e 


ant, within the e of the article. 


5 : | : N 


May 22, 1799. 


i the Caſe f cis, Adminiſtrator of 


RUSSELL, on the Debt FJ. Dorssy. 


CLAIM, complaining of the act of the ſtate of 
Maryland, paſſed in the year 1780, authorizing par- 


LH) _ 

ments into he treaſury of the ter in diſcharge of 
debts due to perſons who were not © ſubjects, and 
cc reſidents of ſome one of the United States, ſimi- 
lar to the Loan office payments, in Virginia; part of 
the debt in queſtion having been ſo paid into the 
treaſury of the ſtate, and a caſe exactly ſimilar (the 
caſe of | Harwood againſt Clark adminiſtrator of Raſ- 
ſel before mentioned) decided againſt the claimant in 
the higheſt court of the ſtate, in the year 1795; where 
it was Feld. that the ſaid act of 1780, remained in force 
againſt Britiſh creditors, notwithſtanding the fourth 


article of the treaty of peace, and that payment un- 


der i it, into the wenn Was n of the debt. 
12 


OBJECTION by. the Ani for the Links States, 
the ſame as in the preceding caſe: — and that the 
claim was not at any rate good bey ond m ſum actu- 
ally paid 1 into the —— | 


THE BOARD | red, that tv aid $i WAas 

a lawful impediment within the meaning of the trea- 
ty: reſerving the queſtion, whether it operated be- 
vond that part of the debt which was paid into the 

treaſury; and alſo reſerving, the full effect of all facts 

and circumſtances to ſhew, that the loſs. complained 

of was occaſioned by other e as in the 1 898 5 
| s Bale. ns > 0 


N. B. The debtor had TY diſcharged as an :nſol- f 
vent debtor in the year, 1788. 


— . 2 — — 


| June 21, 1799. 
| Tr the Caſs of J. Bownan and otters, 


CLAIM, on account of edge awful impedi- 
pnts, for debts which had deen 8 for at law. 


6 


OBJECTION: by the Agent for the United States; 
cc that ſuits ſhould ſtil] be brought, as well for aſcer- 
cc taining the amount, as to prove, that the payment 
c js not attainable from the debtor; or to excuſe the 
ce claimants, for the neglect of not making perſonal 
cc application for-the:debrs,” 704 5 Ä 


THE BOARD reſolved: (Mr. Fitzſimons and Mr. 
Sitgreaves diſſenting) “ that it is not incumbent®* on 
c claimants u to bring actions, or inſtitute ſuits, 
« or in any other manner to proceed againſt the debt- 


*The Board did not here intimate an opinion, that claimants had 
not a diſcretion, or ought not now to go to law in any caſe, within the 
= meaning of the treaty : but merely, that they were not bound ſo to do; 
: the treaty having given a remedy by arbitration, in all caſes within 
the deſcription it contained: — But as ſomething upon this ſubject, ap- 
pears, with other general matter, in a memorandum (taken down at 
the time) of a communication made, on one occaſion, to a conſiderable 
number of the merchants of Glaſgow ; and at other times, to differ- 
ent individuals in London, who were concerned in the commiſſion; 
by one of the Britiſh Commiſſioners, ſoon after he had accepted of the 
„ office, it cannot be improper here, to give the following extract 
8 from that memorandum; the ſubſtance of which will, no doubt, be 
remembered by many of thoſe to whom it was addreſſet. 
„ Knowing, as I did, the fair and honourable views of His Majeſ- 
6c ty's miniſters ; and that nothing was tarther from their intention, 
* or wiſh, than that the execution of the article ſhould go beyond the 
recovery of what was ju/tly due to Britiſh ſubjets, who had been | 
te truly aggrieved within its meaning; I expreſſed my hope, that T | 
« ſhould not have the mortification of hearing complaints, or receiv- 1 
ing claims, which could not be ſupported on grounds of ſound juſ- | 
„ c tice; and by ſuch evidence as, an honeſt jury, making allowance 
„for all circumſtances, would hold to be ſufficient. I theiefore ear- 
«© neſtly recommended it to their care, to inſtruct their Agents in 
America, in bringing forward and proſecuting claims, to maintain 
«© a fair, open, and candid courſe of practice; becoming the cre- | | 
edit and character of thoſe by whom they were employed, and the 
d expectations of a Board who ſat to relieve againſt wrongs, within 
the deſcription of the article; and ſtrictly to guard againſt its per- 
e verſion or abuſe. This, they aſſured me, coincided entirely with 
« their own impreſſions, and the inſtructions they had already given, 
“ and would ſtil] repeat. CY | | 
„Having, among other queſtions, been aſked, whether it was ex- 
_ © pedient, or in any caſe neceſſary, zoww to proceed at law, I an- 
«« twered, that I could not anticipate the opinion of a Board not yet 
formed; or hazard any other general obſervation than this, that, 
„Whether they were bound or not, zowv to proceed at law, they would 
„ be obliged to ſhew good cauſe, why they had not, in every caſe 
« before proceeded; and that ſuch proceedings now, would never 
„ deprive them, in any caſe, of a remedy before the Board: but 
„ that, on the contrary, every well meant meaſure to leſſen the da- 


* 


* : y 8 | 


e or, ot his eſtate, for the recovery of the debts on 
which compenſation is claimed, or any part of 
te them; without prejudice to the . queſtion, whe- 
te ther the claimants ought before to have ſo procee- 
« ded; or whether, the loſs complained of, or any part 

of it, has been occaſioned by the manifeſt negli- 
<« pence, or wilful omiſſion, of the claimants, with- 
< in the intent and meaning of the proviſo in the 
—A Ge or em TOTO 
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In the Caſe of Gzoxce AnDerSON, , | 
12 % 8 3 . By 5 : . Ws | 8 N i F 


_ CLAIM for debts, due from Robert Hart and 
John Marſhall, of Virginia, the recovery of which 
Was alledged to have been prevented, by the lawful 


» 


impediments before referred to.— 


OBJECTION (inter alia) © that Robert Hart J. 
te was inſolvent at the peace, and his eſtate unequal | 


«© mage, would be meritorious z—all irrational proceedings however, 
& ſuch as no prudent man would reſort to in his own affairs, neceſſari- 
& ly creating expence, without a reaſonable 5 of ſucceſs, were 
& to be avoided; as the additional Joſs thereby occaſioned, never 
& could be the ground of a claim for compenſation. 
e F added, that the Board would no doubt take occaſion, as early as 
dc poſſihle, to declare their opinions on ſuch general queſtions, as 
& ſhould ariſe out of the caſes before them; and it. would therefore 
te be extremely material for the parties, that claims ſhould be pre- 
te ſented without delay; even though the evidence were not ready; 
4% for many leading points might be determined, on the ſtatements 
© contained in the claims themſelves. - : | | 
I communicated. the ſame general ſuggeſtions in all my occaſional 
te converſations at London, with perſons intereſted under the com. 
& miſſion,” : | | 


5 > 
* ” 
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« then, and ſince the peace, to the payment of his 
cc debts; but that, © until teſtimony was offered by 


cc the claimant, to ſheww the ſolvency of Robert Hart 
ce at the peace, it would be premature in the Agent 
for the United States, to offer evidence of his inſol- 
wenge la Fa 


A ; ; ; ; 


THE BOARD finding that the proctedings it 
the caſe would thus be ſuſpended, on the queſtion of 


onus probandi, which they had before ſettled by the 
reſolution of the 6th Auguſt 1798, in the caſe of Wil- 
tiam Cunningham and Company, referred to that 
reſolution, and reſolved, (Mr. Fitzſimons and Mr. 
Sitgreaves diſſenting) that whatever, in law, © or the 
ce ſettled courſe of judicial practice, prevented the 
ce claimant from proceeding for the recovery of his 
ce debt, was to be deemed a lawful impediment which 
« prevented ſuch recovery; conſequently, the loſs 
c ariſing from his not recovering, was, in the ir 
e iuſtance, to be aſcribed to the operation of the ſaid 
ce lawful impediment ;-—ſo that it was not incumbent 


© on the claimant, to prove the ſolvency, or capaci- 
ce ty of the debtor, to ſatisfy the creditor ar, or ſince 


ce the peace; but open to the United States, to meet 


the prima facie evidence, already ſtated, by reaſon- 
able evidence to the contrary.” 


And to prevent miſapprehenſion, they thought it 
expedient to expreſs themſelves on this occaſion, as 
follows; And although the Board are to be deter- 


_ © mined by principles of ſound reaſon and juſtice, 


« and not to be affected by ſuggeſtions of hardſhip. 
or difficulty, yet deſirous as they are, in this great 
< national buſineſs, to diſcharge their duty in a man- 
« ner, which may be as generally: ſatisfactory as the 


* natural prejudices of parties intereſted will permit, 
they think it not improper, in conſideration of the 


t earneſt oppoſition which was made in the Board to 
** the above recited reſolu: ion, in the caſe of. Cun- 
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_< ningham and company, on the ground, that it ne- 
ce yer could have been intended, to impoſe ſo great 
ea hardſhip on the United States; to ſuggeſt the 
ec reflection, that it cannot prove a taſk o greater 
« difficulty to the United States, with all the means 
ce of enquiry, and information, which they poſleſs, 
e and under their reſponſibility of indemnifying againſt 
« lawful impediments to the recovery of juſt debts; 

= to ſatisfy this Board, on ſufficient evidence, of what 
© muſt, in many inſtances, have been and may ſtill 

« be, matter of great notoriety, viz. that at a certain 

ce period, a debtor was in ſuch a ſituation, zbat, ac- 

te cording to reaſonable inference, he could not have 

© raiſed money, or procured ſecurity, for the pay- 
© ment of a certain debt; although the full force of 
ec legal execution, had been brought againſt him; 
ce than it would be to a foreign creditor, perhaps the 
ce repreſentative only of him who made the contract, 
“ and totally unacquainted with the former ſituation 
- © of the debtor, to bring evidence of the reverſe;— 
ce the facts and circumſtances neceſſary to eſtabliſh 
< the latter propoſition, being in their nature, at leaſt 
ce as much affected by the long lapſe of time ſince the 
© peace, when every lawful impediment, to the full 
e recovery of the debts in queſtion, ought to have 
e been removed, as thoſe, by which the former may 


te be ſubſtantiated; and ſuch lapſe of time, ſo in- 


ce pairing the means of evidence, being the juſt cauſe 
* of complaint, not to the United States, but to 
ce creditors only, wherever the delay appears to 
ee have ariſen, from the operation of lawful impedi- 
ec ments to the full recovery of debts, fairly contract- 
ed before the peace, and protected againſt ſuch im- 
T pediments by the fourth article of the definitive 
T treaty. 


— — — 
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TIRE 6: | June 26, 1799. = 
I. oe Caſe f AnDaew ALLEN. 


'E HE following reſolution was, on the motion of 
one of the Britiſh Commiſſioners, this wy: unani- 
_— ep Fel 


PHE Board W into e conſideration the 


following paſſage in the obſervations on the reply, 


viz. In the caſe of Doctor Inglis, the Board on 
the 21ſt of May, 1798, reſolved, that the claim- 
© ant's character of Britiſh ſubject, was not affected, 
© or impaired, by the act of aztainder and confiſcation, 
© paſſed by the State of New York, on the 2 1ſt of Oc- 
© tober, 1779, attainting him, the Earl of Dunmore, 
Governor Tryon, Sir Henry Clinton, and many 
other Britiſh ſubjects, ' who are therein deſcribed, 
not as ſubjetts of the ſtate, but as perſons holding 85 
or claiming property within the ſtate; and for- 
© feiting and confiſcating their whole eſtates real and 
« perſonal, for their adherence to his Britannic 
* Majeſty; but that on the contrary, the ſaid act of 
© attainder, and the deſcription of Loyaliſt or Re- 
© fugee, applied to the claimant on the part of the 
© United States in conſequence of his ſaid adhe- 
. © rence, are concluſive evidence, that he ſtall main- 
| © tained his original allegiance: that therefore, he 
* is entitled to claim before this Board, under the 
© fourth article of the definitive treaty of peace, 
and the /ixh article of the treaty of amity, be- 
* tween His ſaid Majeſty and the United States.” 
© This reſolution has been exactly recited, becauſe 
it may be underſtood to have omitted the caſe of 
he claimant, who, in the act of attainder and for- 
feiture, is expreſsly deſcribed as a ſubject of the 
* State of Pennſylvania, and puniſhed as ſuch, by afor- 
© feiture of his eſtates and debts. Indeed, the exprei- 
« fions in this reſolution ſeem to imply, that if Doctor 


. 


( 44 


J Taglls had been attainted as a ſubject * i! York, 
© and his debts confiſcated for a crime committed by him 
© as 4 ſubjef, the Board would have diſmiſſed his 

© claim. The diſtinction fo explicitly taken by the 
© Board, between attainting and puniſhing a man as a 
« ſubje®, and attainting and puniſhing him © as a per- 
"Jon Bolding or claiming property within the State,” 
© muſt have been meant for ſome ule. At all events, 
© this reſolution cannot be- conſidered, as deciding, 
© that the fourth article of the treaty. of peace {et 
© aſide legiſlative acts of attainder and forfeiture, 
aſſed againſt individuals deſcribed and holden as 
« Ribjects © of the ſtate, and puniſhing them for their 
© criminal conduct. There is certainly a difference, 
© between a confiſcation of an enemy's Te by 
© the right of war, and, a forfeiture of a ſubject's 
Fee by law for criminal bone. 


| 
| LL, RESOLVED—That i in the . re- 1 
l ſolution in the caſe of Dr. Inglis, the Board did 7. 
i} not decide on the diſtinction, ſtated in the above . 
paſſage to be © between attainting and puniſhing a 
| c man as a ſubject, or attainting and puniſhing him 
| «asa perſon holding or claiming property within the 5 
| cc ſtate; having only referred to the fact for the pur- 
1 ſhewing, that the caſe ſtood clear of all ob- | 
| | yn: on * ane of chat alledged diſtinction. N 92 


enn N mach 0 


July 9, 1799. 
In the Jame Caſe. 


CLAIM, for loſſes, ariſing from the non recove- 
ry of debts due to the claimant, being a ſubject of 
Hs Britannic Majeſty, through the * of an 
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act ot attainder and confiſcation, paſſed againſt him 
4s a ſubject of Pennſylvania, by © the repreſenta- 


ce tives of the freemen of the Commonwealth of 


„ Pennſylvania,” on the 6th day of March, 1778; 
for the crime of high treaſon, in having, © contrary 


ce to the allegiance which he owed to the ſaid ſtate, 
« joined and adhered to the army of the King of 
« Great Britain,” the ſaid act of attainder and con- 
fiſcation being a lawful impediment, which operated 

againſt the fourth article of the treaty of peace, and 


Within the meaning of the ſixth article of the treaty 


of amity. 


OBJECTION, ſtated on the part of the United 


: States, as the firſt ground of defence” before the Board; 


— that, as the claimant was an inhabitant of the ſtate of 


Pennſylvania at the date of the declaration of Inde- 


pendence, he was a /ubjef? of that ſtate; for that, 


e in fact, the United States were independent ſo ear- 


« ly as 1775, and, on the ever glorious and memo- 
© rable 4th of July, 1776, they ſolemnly and for- 
« mally, declared to the world, that they were inde- 
e pendent: “ that the formal acknowledgment 
of his Britannic Majeſty, added nothing to their 
real Independence, and if the treaty of peace had 
never been made, the United States would have ac- 
e tually continued an independent nation, though at 
cc war with Great Britain to this moment.” ——And 
that, © though Andrew Allen, after being à ſubject 
*« of Pennſylvania, joined the Britiſh forces in De- 
©«.cember, 1776, and returned to his natural allegi- 
* ance, this did not diſſolve the right of Pennſylva- 
« nia to hold bim as a ſubjef, and as its ſubject to 
« puniſh him;“ concluding, that he was not en- 
titled to the benefit of the fourth article of the treaty 


of peace, or ſixth article of the treaty of amity. 


'THE BOARD finding that the objection, in li 


inine, thus taken and argued before them, precluded 


all further inveſtigation, took up the queſtion, ſo far 
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only, as it was 8 to the nnn of the 


claimants national character, and right, to claim 
And, after full argument and diſcuſſion, and with re- 


ference to opinions which had been ſolemnly delivered 


by the Judges of the United States, a majority of the 
. propoſed a reſolution, ſtating, among other 
things, that © the: only difference between the queſ- 


tion in this caſe, and that which is ſtated in the pre- 


cc ceding reſolution, conſiſted! in the different words 


©, gf deſeription, contained in the two ſeveral acts: but 


« as the act of the ſtate of Pennſylvania, could not have 
© any greater effect or operation againſt the fourth ar- 
ec ticle of the treaty of peace, than that of New York; 


< and as the fact charged to be a crime, viz. adherence 
ce to the cauſe of His Britannic Majeſty, was the ſame 
ein both caſes, the mere words of deſcription, aſſu- 


te med in the act of Pennſylvania; could not prove a- 
e gainſt the character of the party as a Britiſh ſub · 
« ject; or give efficacy to itſelf, ſo as to take the 
© caſe out of the meaning and operation of the ſaid 
article; that at the peace, there was no unconditi- 
onal ſubmiſſion. on the part of Great Britain, © zo a/l 
te that had been done” under the independence of the 


United States, and the authority they had exerciſed; 
but, © a recognition by ſolemn treaty, containing re- 


i ciprocal. ſtipulations, as the price of peace, and 
© for the mutual benefit of both countries; by the 
fourth article whereof, in favour © of creditors on ei- 


ee ther ſide,” it was expreſsly, or in effect, ſtipulated, 
ce that, no act which had been, or ſhould eder be 


« done, or paſſed, by, or under the authority of the ſaid 
C United States, or any of them, whatever might be its 
ce form or import; whatever the terms therein employed; 
« whatever the extent of power thereby aſſumed ; or de- 


C clared; whatever the character thereby 2 to the 


wo individual againſt whom 1t was directed ; ſhould be 
ce ſuffered to operate as a lawful impediment to the re- 
ce covery of debts, © theretofore contracted,” to a credi- 


e tor on the 4 de of his Britannic NMajeſty, at the date of 


ce the ſaid treaty” — concluding alſo in theſe words 
ce that if theclaimant could be ſaid, to have at any time 
« © made his election in favour of the United States, 
ce under the declaration of Independence; and ſo de- 
cc parted for a time, fubſequent to that event, from 
ce his native allegiance (the contrary of which appears 
« to have been the caſe) his return to, and having 
« been on the fide of his ſaid native allegiance at the 
© peace, would have ſecured to him, the benefit of 
ce the ſaid fourth article of the treaty that accord- 
ce ingly, having been en the fide of his Britannic 
« Majeſty at the date of the treaty of peace, and be- 
ce ing a natural born ſubject of his ſaid Majeſty,” not 


e barred by the acceptance of citizenſhip, from 


c the right of complaining againſt the United States, 
e the claimant is entitled, under the treaty of amity, 
© to complain to this Board, of the ſaid act of attain- 
der and confiſcation before recited, as being a la- 
« ful impediment within the deſcription of the fourth 
_ © article of the treaty of peace, and the ſixth article 
of the treaty of amity, to the recovery of ſuch . 
<« debts as he ſhall prove, to the ſatisfaction of the 
Board, within the meaning of the ſaid treaties.” 


And as the ground which had been taken on the 
part of the United States involved a ſubject of deli- 
cacy, on which they were deſirous not to give offence, 
or be miſunderſtood, they added, that © the ſaid 
© principles, and concluſions, contained nothing in- 
« conſiſtent with that perfect reſpect, which is due 
© to the Independence of the United States; as the 
« ſame was recognized on the part of His Britan- 
« nic Majeſty, by the firſt article of the treaty of _ 
DEAE. 1 | 


To prevent a vote upon this reſolution, Mr. Fitz- 
ſimons and Mr. Sitgreaves withdrew. | 


K 


July 17, 1799. 
"hs FE Caſe f Ronear WILLIAMS, | 


"THE followi ing order was in this caſe moved by 
one of the Britiſh Commiſſioners. do 


ke ORDERED, that the General Agent fly claim- 
_ ants have leave, by additional argument, to ſhew 
cauſe, why the claim in this caſe ſhould not be diſ- 
miſſed, on the ground (without prejudice to all o- 
ther points in the caſe) that in equity and good faith, 
this claimant cannot be permitted to complain of loſs 

ariſing from the acts of a ſtate, to which as ſuch, he 
admits, that in or about the year 1779, he declared 
himſelf to be ſubje& by the ſolemn engagement of 
an oath of allegiance, which it is not for him to re- 
._ preſent as invalid; ſuch oath of allegiance not ap- 
pearing from any thing before the Board, to have been 
extorted by dureſs, or r induced by other means or Cir- 
cumftances, than thoſe which aroſe from the general 
ſtate of things at the time, and affected other perſons 
in the ſame ſituation, who nevertheleſs refrained from 
taking ſuch oath—the faid additional argument, to 
= laid op the Board Merten eight . | 


THERE were — opinions which a majority of 
the Board had often occaſion to declare; ſuch as did not 
- ſpecially riſe out of any particular caſe; bur were ef. 

ſential to the execution of the article; and may there- 
fore be here in like manner conciſely ſtated, 


x 49 » 


They held, "Thai thoſe ay of ſeceſſion, es 1 
been pradtiſed i in particular caſes, could not affect the 

validity or operation of the opinions which they were 
meant to defeat: for the very act of ſeceſſion impli- 


ed, what had indeed been formally minuted, that 


thoſe opinions were the opinions of the majority, 
which had been declared in a Board, completely con- 
ſtituted: and all that the ſubſequent {ſeceſſion of ſome 
of the members, could effect, was but to prevent, 
What the treaty did not require, namely, the declara- 
tion of opinions, by the formality of a vote : that for- 
mality being the accuſtomed, but not the excluſive, 
mode of aſcertaining the fact; which, if prevented by 
an evaſive proceeding, might be ſupplied by the ad- 
miſſion, or other evidence, that ſuch had been the 
fact. They therefore held, that the opinions which” 
had been declared, by a majority of the Board, were 
as much the opinions of th Board, under the expreſs 
Proviſions of the article, as if the form of a vote had 


not been ſo e a6 


"They conſidered | It as clear, that there was no room | 
for explanation, when a majority of the Board had 
0 doubt: that every ſuch explanation, would be an 
alteration of the treaty, which they had ſworn to exe- 
cute, as it too. that therefore, as ſoon as the Com- 
miſſioners had formed an opinion, they had no choice 
of proceeding; no power of compromiſe; no capa- 
City to receive, or to act, upon inſtructions, in oppoſiti- 

on to what hey themſelves conceived, to be the N ; 
5 OO of the inftrument before them. | 


The general views, with which the two nations had 
ſettled the article, ſeemed, to them, to be very apparent. 
With a view to particular caſes, the object was the 
diſpenſation of | 7u/tice, according to the ſpecial me- 
Tits, of every diſtinct caſe; either by an award of 
compenſation, where the complaint of injury, from 
PO delay, v was well founded; or, by a eee re- 


+ by 


jection of the demand, putting it to filence forever, 
if it appeared to be groundleſs. and, in either caſe, 

diſpatch. was eſſential; a dilatory cure fon paſt delay, © 

being a mockery in terms, as well as in effect; and a 

Peedy rejection of ill founded complaints, amount- 

ug to no more than ſtrict juſtice, to the rights and 

1 character, of the party charged. -In a larger view, 

i the object was, a termination by means, which neither 

of the two nations could controul, ot a complicated 

__ diſpute between them; ſuch, as they could not them- 

ſelves decide: a radical remedy for an old ſore, which 
had long rankled in the hearts, and interrupted the 

8 confidential intercourſe, of many of the moſt valuable 

Wn Jjonity of the Board was therefore well convinced, that 
every opinion which tended to uncertainty, indeciſion, 
and delay, was moſt eſſentially errqneous: that every 

. Proceeding, which went to convert a ſolemn national 
arbitration, for the known and declared purpoſe of 
nal ſettlement, into the worſt ſpecies: of protracted 
negotiation, was totally inadmiſſible under the trea- 


1 
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A bare peruſal of the article; every line of which  * 
anticipated the occurrence of difference of opinion; 1 
(unavoidable, as from the variety of involved mat-. 
ter to be ſettled, it certainly was);—which provided 

for it, not only in expreſs terms, by declaring that 

the opinion of the majority ſhould, *in all caſes, both 

as to the juſtice of the complaint, and the amount 

e of the ſum to be paid, be final and concluſive;” 

but alſo, by the ſtructure and conformation of the 
Board, which was madeto conſiſt of an unequal num- 

ber of members (either five or three,) for the very pur- 

poſe of giving certainty of deciſion, in all caſes. whatſo- 
ever; in caſes. of diviſion, as well as unanimity was 
ſufficient to prevent, as they conceived, the poſſibili- 

ty, of any ſerious apprehenſions, that mere difference o 
opimon, on any ſubject, whether it reſpected the juſtice 
of the claim within the meaning of the treaty, or the 
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that opinions, which the parties had invited, and cal 


* The taſk they impoſed upon themſelves, of ſtating, th 


line muſt in that caſe, have been far more ſafe and convenient. 
One word more on the courſe of their proceedings if a majority 


Co). 


amount of the damages incurred, "could be made à 
pretext, for diſappointing the whole ſpirit, as well as, 
the letter of che article. 
e DEE IL yon WEST LT OTC E ori Cart EY 

They believed, that as neither of the two nations 
could be ſuppoſed capable, of appointing men to the 
confidential ſituation of national arbitrators, to decide 
upon a ſubject, ſo extenſive and involved, and with 
powers ſo abſolute, as to offer ample means of ſe- 
cret perverſion and abuſe; ſuch as might be practiſed 
with ſo much plauſibility of appearance, and good a- 
greement, among themſelves, as to prevent detection, 
or even general cenſure; nay, perhaps, to attract ap- 
plauſe :—as neither of the two nations were capable of 
appointing men to ſuch a ſituation of important traſt, 
without the recommendation of unblemiſhed reputa- 
tion, and competent ability, there was, in the charac- 

ters of ſuch men, and the aſſurance of an oath, the 
only guarrantee for juſt and impartial determinati- 
on, which the imperfect ſtate of human affairs can 


— 
"= "Y 


2 7 Y: 
350 


Finally, for themſelves, they did certainly, with 
out the conſciouſneſs of much arrogance, conceiy 


. 44 - 


upon them, ſolemnly, to declare upon oath, .accord- 


ing to the beſt of their judgrnent, were, when ſo de- 


clared, to be received, by thoſe parties, with reſpe&t,— 


while they determined, by their conduct, and a fair 


diſcloſure of their principles,“ to diſprove the ſurmiſe 


general 

grounds and courſe of reaſoning on which their reſolutions, or opinions, 
were founded, aroſe chiefly from this conſideration, It had, beſides, 
the effect to inform parties and agents, on the one ſide and the other, of 
the principles, on which the Board would proceed, in ſimilar caſes; the 
advantage of which, in point of order and diſpatch, is apparent. 
Certain it is, that no ſet of men who were not conſcious of meaning 
well, and did not hold their reaſons to be ſuch as ought to be ſatisfac:- 
tory, would ever have adopted this practice. The fat of a ſingle 


of the Board had been diſpoſed to keep up the machinery of the com- 
miſſion as an engine of policy, decently, io ſuſpend for a. convenient 
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Williams, on the eser hh (vets; 


ta 
(hieb, ifj ;uſt, would have * a ſimple mode, 


2 Aiclasssfied party, to ſuſpend, or rr 
— deciſions of every ſet of arbitrators,. who could 


be choſen,) that becauſe they had been unjuſtly 
reproached, and were therefore diſpleaſed, they could 


no longer be ee 48: en of. e mae i 
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7 ꝗ— laſt 3 wy ob Sond was phe moti- 
on; which has been reported, in the ale of Robert 


1 


„ TT he 

The . of His Aritany us we ore Sad 
the fifth Commiſſioner, attended, as uſual, on the 
next day of ſitting, when the eee delivered 
fo DADE. 2 wet, en the two American e 


; 2 
* ce : _ > . a IT 
No 


a 
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length SY time, 1 e of the . N 7 hes 
would have done, what indeed had (perhaps very innocently) been pro- 
poſed, —they would have began in every caſe, with an inveſtigation and 
courſe of diſcuſkon and evidence, on every item, of every account, 
and ended, (after the expiration perhaps of many years,) with the. queſ- 


tion, how far thoſe claims were at all admiſſible, under the treaty ? they 
Would in ſilencę haye paſſed over the general objections of the United 


States, on f facts which were admitted, and might be concluſive, in order, 
to exerciſe their, own diligence, and the patience of all concerned, in the 
examination of accounts and evidence, (at no ſmall expence to the par- 
ties) which might, in the 96s be found to 5578 bad no. title to os 
conſideration.— | 

They proceeded on a different: ſy dem; geiz -all wn obju@ti: 


ons firſt; in the order ſuggeſted by the extent of their influence on o- 


ther caſes : and they did ſo, with as much diligence, as the inferior mat. 
ters of common routine, the eee PR occaſioned by the preva- 


lence of the yellow fever, (during which however they made no ad- 


journment,) and other interruptions, would Fennit. Two more general 
meſtions only, remained to' be determined. 
The inveſtigation of difputed facts, inclading the proof of debts, 


| (hich might poſſibly have proved fatal to many claims) would 


ave been carried on upon a plan of proceeding, already in the courſe of 


| ; operation, by 'which that important buſineſs might have e orreetix 
Eniſhed, within a reaſonable Rom of time. 


Fg 


*. 


4 PLE 


ers, 4 5 ies 19th:'of - July, and addreſſed to as 
three other members of the Board; in which the 
American Commiſſioners declared a determination; 
under the exiſting circumſtances, not to give theit 
ec further attendanct in the Board; and promiſes to 
rie chin motives, in a future communication. 1117 


CCC II 

1 = ac 3 datelb che 22d ok J uly; hep 
af ured the three other Commiſſioners, that: they 

would, © without any avoidable;; delay,” communis 

cate che a g's had -promuſedl. LES 


„ ee W eee 55 TOE 50 SHAF 
ä Aber ſix werks after;: iZ. on the 3d of Septem- 

ber, the three other Commiſſioners did accordingly 
receive à commu nication;. from the two American 
ommiſſioners, in a letter of fifty-five pages, dated on 
the preceding day, every ſine f which proved the 
great difficulty of the ſubject, even in the hands of 
men of ability, It referred to, and profeſſed cor- 
rectly to ſtate, all the differences of opinion, which 
from firſt to laſt had occurred in the Board; aſcribing 
the hardy meaſure they had adopted, not to one, or 
a few of thoſe differences, but, equally, to ai/. It 
was an argument of many words, which terminated 
at every period, in this ſimple and concluſive point, 
that, under the fixth article of the treaty, ,no opinion 
in favour of a Britiſh ſubject was good, without the 

concurrence of the American Commiſſioners; —or, 
that by an unfortunate fatality (for no corrupt inten- 
tion was aſcribed to them) /, the opinions which 
had been declared by the three other Commiſſioners, or 
any of them, in favour of claimants, were radically 
erroneous and bad; while thoſe which they had de- 


clared in favour of the United States, were perfectly 
| well founded. | 


. three members of the Co who were 
thus, at once, deprived of all power of performing 
their functions, on grounds, as now declared, and in a 
manner, which admitted of little proſpect of ſatisfactory 
ee did not, (as may fe have been expect- 


7 * . 
ed, ) take their be 


Board, either in attendance, or ready to appear, from 
very diſtant parts; and as the buſineſs was now, not- 


withſtanding the various interruptions which had oc- 


curred, ſo far, in eſſential matters, advanced; it was 


deſirable to preſerve at leaſt the poſſibility, of meeting 


ſuch a change of em as een ATE chem to. 


bring it to a wenekußten 


{x * f * 5 ; = 


* 


One of rs bre Majeſty's 8 - Commiliancrs,* 


and the fifth Commiſſioner therefore remained; Teady 


asby their attendance, they officially atnounced, at all 
times to aſſiſt in the formation of a Board, for the di- 


patch of buſineſs. But they have never ſince been 


met Up OE ONAUTOer on an Jam of vis coun- 
wy. 
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Tis, Mr. Macdonald Aten, kowrver, 1550 to tät a bintec Ty A 
SID received by the February Packet, which puts it in his 


ower to dc avail himſelf of the. 0 ſuſpenſion in the proceedings 


* of the Commiſſion, of which. he is a a member, by. returning. to 
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5 — They. had no concern 
with national — but many individuals 
were, in conſequence of the Rules and Orders of the 
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Articles firſt, hath. fifth, . ſixth of the Definities 7 als of 
Peace, between His Britannic Majeſty, and the United States of A 
merica, figned at Paris the 3d 2 September, 178 3 


At, 4 HIS 8 Majeſty acknowledges the ſaid U- 


nited States, viz, New Hampſbire, Maſſachuſetts Bay, Rhode Ifland 
and Providence Plantations, Connecticut, New York, New Jerſey, 
” Pennſyluaniaz Delaware, Maryland, Virginia; North Carolina, 
South Carolina, and Georgia, to be Free, Sovereign, and Inde- 
| pendent States; that He treats with them as fach ; and tor Him- 

ſelf, His Heirs, and Succeſſors, relinquiſhes all Ojai to the Go- 

vernment, Propriety and Territorial Rights of the ſame, and eve- 

ry Part thereof. 

Art. fourth; ** It is agreed, That Creditors on either Side ſhall 
meet with no lawful Impediment to the Recovery of the full Value 
in Sterling Money of all 4ona fide Debts heretofore contracted. 

Art. ib. lt is agreed, That Congreſs ſhall earneſtly recom-. 
mend it to the Legiſlarur's of the reſpective States, to provide for 
the Reftitutioa of all Eſtates, Rights and Properties which have 
been confiſcated; belonging to real Britiſß Subjects: And allo of 
the Eſtates, Rights and Properties of Perſons reſident in Diftrits 
in the Poſſeſſion of His Majeſty's Arms, and who have not borne 
Arms againſt the ſaid United States: And that Perſons of any other 
Deſcription ſhall have free Liberty to go to any Part or Parts of any 
of the Thirteen United States, and therein to remain Twelve Months 
unmolefted in their Endeavours to obtain the Reſtitution of ſuch of 
their Eſtates, Rights and Properties as may have been confiſcated = 
And that Congreſs ſhall alſo earneftly recommend to the ſeveral 
States, a Reconſideration and Reviſion of all Acts or Laws regard- 
ing the Premiſes, ſo as to render the ſaid Laws or Acts perteQly 
confiſtent, not only with Juſtice and Equity, but with that Spirit 
of Conciliation, which, on the Return of the Blefftngs of Peace, 
| ſhould univerſally prevail. And that Congreſs ſhall alſo earneſtly 
recommend to the ſeveral States, that the Eſtates, Rights and 
Properties of ſuch laſt- mentioned Perſons fhall be reſtored to them, 
they refunding to any Perfons who may be now in Poſſeſſion the 
bona fide Price (where any has been given) which ſach Perſons may 
have paid on purchating any of the ſaid Lands, Rights or Eran] | 
| ties ſince the Confiſcation. 

% And it is agreed, That all Perſons who have any Intereſt in 
confiſcated Lands, 1 by Debts, Marriage Settlements, or o- 


« 586 ) 


1 cherwiſe, mall meet wich no lawful Impediment i in the Proſecution 
of their juſt Rights. 

Art. fixth. That there mall be no future ee made, 
nor any Proſecutions commenced againſt any Perſon or Perſons, 
for or by Reaſon of the Part which he or they may have taken in 
the preſent War; and that no Perſon ſhall on that Account ſuffer 
any ſuture Loſs or Damage either in his Perſon, Liberty or Property; 
and that thoſe who may be in Confinement on ſuch Charges at the 
Time of the Ratification of the Treaty in America, ſhall be im- 
mediately ſet at oe and the Proſecutions ſo commenced be 
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Articles ſixth, ſeventh, eighth, hath, and part of the twenty 
eighth and laſt 13 of the Treaty of Amity, Commerce, and 
Navigation, betaveen His Britannic Majeſty, and the United States 
of America ; concluded at Weſtminſter the 19th day of November 1794, 
with the Prefs dent's Proclamation nee the Ratification thereof— 


Art. Arth. «© Whereas it is alledged by divers Britiſh merchants, | 
and others His Majeſty” s ſubjects, that debts to a conſiderable a- 


mount, which were bona fide contracted before the peace, ſtill re- 


main owing to them by Citizens or inhabitants of the United States, 
and that by the operation of various lawful impediments ſince the 
peace, not only the full recovery of the ſaid debts has been delay- 
ed, but al& the value and ſecurity thereof have been, in ſeveral in- 
ſtances, impaired and leſſened, ſo that by the ordinary courſe of 
Judicial proceedings, the Britiſh creditors cannot now obtain, and 
actually have and receive full and adequate compenſation for the 
loſſes and damages which they have thereby ſuſtained : It is agreed, 
that in all ſuch caſes where full compenſation for ſuch loſſes and da- 
mages cannot for whatever reaſon be actually obtained, had and re- 
_ ceived by the ſaid creditors in the ordinary courſe of juſtice, the Uni- 
ted States will make full and complete compenſation for the ſame to 
the ſaid creditors : But it is diſtinctly underſtood, that this proviſi- 
on is to extend to ſuch loſſes only as have been occaſioned by the law- 
ful impediments aforeſaid; and is not to extend to loſſes occaſioned by 
ſuch iaſolvency of the debtors, ar other cauſes as would equally have 
rated to produce ſuch loſs, if the faid impediments had not exiſt- 
ed; nor to ſuch loſſes or damages as have been occaſioned by the ma- 
| nifeſt delay or negligence, or wilful omiſſion of the claimant. 
For the purpole of aſcertaining the amount of any ſuch loſſes 
and damages, five Commiſſioners ſhall be appointed, and autho- 
riſed to meet and act in manner following, viz. Iwo of them ſhall 
be appointed by His Majeſty, two of them by the Preſident of the 


85 United States by and with the advice and conſent of the Senate 
thereof, and the fifth by the unanimous voice of the other four; 


and = T's ſhould not agree in ſuch 0 then the Commiſfion- 
| | \ ; | 


q — — 


. 


* 


ers named by the two parties ſhall reſpectively propoſe one perſon, 


and of the two names ſò propoſed, one ſhall be drawn by lot in the 
preſence of the four original Commiſſioners.—When the five Com- 


miſſioners thus appointed fhall firſt meet, a or, before they | 


proceed to act, reſpectively take the following oath or affirmation, 
in the preſence of each other, which oath or affirmation being 6 


taken and duly atteſted, ſhall be entered on the record of their pro- 
ceedings, viz. I, A B, one of the Commiſſioners appointed in pur- 


ſuance of the ſixth article of the treaty of amity, commerce, and 
navigation, between His Britannic Majeſty and the United States 


of America, do folemnly fwear (or affirm) 'that I will honeſtly, - 


diligently, impartially, and carefully examine; and to the beſt of 
my judgment, according to juſtice and equity, decide all ſuch com- 


plaints, as under the ſaid article ſhall be preferred to the ſaid Com- 
miſſioners; and that I will forbear to act as a Commiſſioner, in 


any caſe in which 1 may be perſonally intereſtee. 


| * Three of the ſaid Commiſſioners ſhall conflitite « Board, and 
ſhall have power to do any act appertaining to the ſaid Commitſh= 


on, provided that one of the Commiſſioners named on each fide, 
and the fifth Commiſſioner ſhall be preſent, and all decifions fhatl 
be made by the majority of the woices of the Commiſſioners then 


Preſent; eighteen months from the day on which the ſaid Com- 


miſſioners ſhall form a Board, and be ready to proceed to buſineſs, 


are aſſigned for receiving complaints and applications; but they 


art nevertheleſs authorized, in any particular caſes in which it ſhafl 


appear to them to be reaſonable and juſt, to extend the faid term of 


eighteen months, for any term not exceeding fix months, after the ex- 
Piration thereof. The ſaid Commiſſioners ſhall firſt meet at Philadel- 
phia, but they ſhall have power to adjourn from place to place as they 
ſhalt de eauſemegedd 8 


«« The ſaid Commiſſioners in examining the complaints and appli- 


cations ſo preferred to them, are empowered and required, in purſu- 
ance of the true intent and meaning of this article; to take into their 


conſideration all claims, whether of principal or ifitereft or balances 


of principal and intereſt; and to determine the ſame reſpeQively, ac- 
cording to the merits of the ſeveral caſes, due regard being had to all 
the circumftances thereof, and as equity and juſtice ſhall appear to 
them to require. And the {ſaid Commiſſioners ſhall have power to ex- 


amine all ſuch perſons as ſhall come before them, on oath or affirma- 


tion touching the premiſes ; and alſo to receĩvè in evidence accordin: 
as they may think moſt conſiſtent with equity and juſfice, all writte 
depoſitions, or books, or papers, or copies, or extracts thereof; S124 


ſuch depoſition, book, or paper, or copy, or extract, being duly au- 


thenticated, either according to the legal forms now reſpectively 


exiſting in the two countries, or in ſuch other manner as the faid 


Commiſſioners ſhall ſee cauſe to require or allo. 
She award of the ſaid Commiſſioners, or of any three of them, as 


aforeſaid, fhall in all caſes be final and concluſie, both as to the j 


tice of the. claim, and to the amount of the Jum to be paid :0 the 


creditor or claimant: And the United States undertake to cauſe 


the ſum ſo awarded to be paid in ſpecie to ſuch creditor or claimant 
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len 8 - and: at ſuch time or 8 and at fach place of 
places as ſhall be awarded þy the ſaid Commiſſioners; and on con; 


Aiition of ſuch releaſes or aſſignments to be given by the creditor or 


-claimant, as by the ſaid Commiſſioners may be directed: Provi- 
ded always that ng ſuch payment ſhall be fixed by the ſaid Com- 
miſſioners to take place ſooner than twelve months from the day. of 
the exchange of the ratifications of this treaty.” _ 

Art. tb. Whereas complaints have been made by 1 
merchants and others, citizens of the United States, that during 
the courſe of the war in which His Majeſty is now engaged, they 
- have ſuſtained conſiderable loſſes and damage, by reaſon of irregur 
lar or illegal captures or condemnations of their veſſels and other 
property, under colour of authority or commiſſions from His Ma- 
jeſty, and that from various circumſtances belonging to the ſaid 
caſes, adequate compenſation for the loſſes and damages ſo ſuſtain- 
ed cannot now be actually obtained, had and received by the ordi- 
nary courſe of judicial proceedings; it is agreed, that in all ſuch 
caſes, where adequate compenſation cannot, for whatever reaſon, 
be now actually obtained, had and received by the ſaid merchants 
and others in the ordinary courſe of juſtice, full and com plete com- 
penſation for the ſame will be made by the Britiſh Government to 
the ſaid complainants. But it is diſtinctly underſtood, that this 
proviſion is not to extend to ſuch loſſes or damages as have been 
occaſioned by the manifeſſ delay or negligence, or wilfal omiſſion 
of the claimant. 75 
That for the purpoſe of aſcertaining the amount t of any boch Joffe 
es and damages, five Commiſſioners ſhall be appointed and authori; 
zed to act in London, exactly in the manner directed With reſpect 
to thoſe mentioned in the preceding article, &c, &c. & 

Art. eighth, « [tis further agreed, that the Commiſſioners men- 
tioned i in this and in the two preceding articles ſhall be reſpective- _ 
17 paid i in ſuch manner as ſhall be agreed becween the two parties; 
ſuch agreement being to be ſettled at the time of the exchange of 
| the ratifications of this t treaty. And all other expences attending 
the ſaid commiſſions ſhall be defrayed jointly by the two parties, 
the ſame being previouſly aſcertained and allowed by the. majority 

of the Commiſſioners. And in the caſe of death, fickneſs.or ue. 
 cefſary abſence, the place of every ſuch Commiſſioner reſpectively 
ſhall be ſupplied i in the ſame manner as ſuch Commiſſioner. was 
firſt appointed, and the new Commiſſioners ſhall \taks-cthe. :lame | 
oath or affirmation and do the ſame duties.” 

Art. tenth, Neither the debts due from individgals of _ one 
nation to individuals of the other, nor ſhares, nor monies which 
they may have in the public funds, or in the public or private 
banks, ſhall ever in any event of war or national differences be 
ſequeſtered or confiſcated ; i being unjuſi and impalitic that debts 
and engagements coptrated and made by individuals having con- 
fidence in each other and in their reſpective governments, thould 
ever be deſtroyed or impaired by national authority on account of 
national differences and diſcontents.”? 5 

Art. twenty-eig ghgo- « [t is agreed, that the firſt ten articles of 
this treaty ſhall be permanent, and that the 1 articles, 


2 61 ” 
except the FR PM Gall.he limited in their duration to twelve 
S 


years, to be comput 


this treaty ſhall, be exchanged.” 
Laftly.: ** This treaty, when the RE ſhall —— — ratified 5 


His Majeſty, and by the Preſident of the United States, by and 


wich the advice and conſent of their Senate, and the reſpective ra- 


tifications mutually. exchanged, ſhall be binding and obligatory on 
His Majeſty and on the ſaid States, and ſhall be by them reſpect- 
ively executed, and obſerved, with punctuality and the moſt in- 


cere regard to good faith ; and whereas it will be expedient, in or- 


der the better to facilitate intercourſe and obviate difficulties, that 


other articles be propoſed, and added to this treaty, which articles, 
from want of time and other circumſtances, cannot now be perfect. 
ed—it is agreed, that the ſaid parties will, from time to. time, 


readily treat of and concerning ſuch articles, and will fincerely 


endeavour fo to form them, as that they may conduce to mutual con- 
venience, and tend to promote mutual ſatis faction and friendſhip; 


and that the ſaid articles, after having been duly ratified; ſhall be . 


e o, and make a part of this troaty. In faith ee . dec.“ 


0 by the eee bees 1 5 


_ War BREASA Treaty, &c..&c..** And whereas the ſaid Treaty with - 


the additional article which (together conſtitute one Treaty) has by 
Me on the one part, and by His Britannic Majeſty. on the other, 
been duly approved and ratified ; and the ratifications were duly ex- 
changed at London on the 28th day of October one thouſand ſeven 
hundred and ninety five: Now therefore, to the end that the ſaid Trea- 
ty may be executed and obſerved with punctuality and the moſt fin- 
cere regard to good faith, on the part ot the United States, I hereby 
make known the premiſes ; and enjoin and require all per/ons bearing. 


office civil, or military, within the United States, and all others, 
citizens or inhabitants thereof, or being within the ſame, to execure 


and obſerve LF ſaid TRAM accordingly. drag. the e of Febru- 
N 177 0 Ty 5 


V 1 III. 


Minutes of the 1 and e N communication, oy the Bri- 


tiſh and American Commiſſioners, of their reſpettive Commilſh ans; 
and of the appointment of -a fifth Commiſſioner. 


THE Commiſſioners appointed by His Britannic Majeſty, vir. 


Thomas Macdonald and Henry Pye Rich; and the Commiſſion- 
ers appointed by the Preſident of the United States of America, 
with the advice and conſent of the Senate thereof, viz... Thomas 
Fitzſimons and James Innes, having met at Philadelphia this 
eighteenth day of May, One thouſand ſeven hundred and nine- 
ty ſeven, for the purpoſe of proceeding jointly, to open their reſ- 
pective commiſſions, did accordingly open the ſame, and com- 
municate them to each other; the {aid Commiſſions being 1 in the 
following terms, VIZ. 


the day on which the ratifications of | 


> 
* f 


s in the ſixch article of the treaty of . &c. that it is pants, an oo 


a7 


e Cennissio by His BrrTanxtc Majeory. | 1 
e GEORGE R. SY 
SI ORGE, by the Grace of God Kiog of Great Britain 

France, and Ireland, Defender of the Faith, Duke of Brunſwick 
and Lunenburgh, Arch Treaſurer and Prince EleQor of the Holy 
Roman Empire, &c. &c. To all to whom thefe Preſents ſhall come, 
Greeting. | Whereas by the fixth Article of the Treaty of Amity, 
Commierce and Navigation, concluded at Weſtminſter, on the nine- 


teenth day of November, One thouſand ſeven hundred and nine- 


ty four, between us and our good friends the United States of A- 
merica, proyiſion i is made for the appointment of Commiſſioners, 
in the manner, and for the purpoſes therein mentioned. No -W 
Know ve, that we repoſing eſpecial trust and confidence in the 
Wiſdom, diligence, and integrity of our traſty and well beloved 


Thomas Macdonald, and Henty Pye Rich, Eſquires, have nomi- 


nated, conſtituted, and appointed, and by theſe preſents do nomi- 
nate, conſtitute, and appoint, the faid Thomas Macdonald, and 
Henry Pye Rich, Eſquires, to be Our Commiſſioners, appointed 


by Us under the fald article. And we do hereby authorize and re- 


quire the ſaid Thomas Macdonald, and Henry Pye Rich, Eſquires, 
to meet the two Commiſſioners appointed or to be appointed on 


the part of the United States, under the faid article, and with 
them to agree, or otherwiſe determine, on the appointment of a. 


fifth Commiſſioner, in the manner directed by the faid article; 
and ee to proceed, together with the other Commiſſion- 
ers, honeftly, diligently, impartially, and carefully, to examine, 
and to the Net of their judgment, according to juſtice and e- 


5 1 decide, all ſuch complaints as under the ſaid article ſhall be 
duly preferred to the ſaid Commiſſioners, —and generally to do 
and perform, agreeably to the true inteut and meaning of the ſaid 


article, all ſuch acts as jhall be neceſſary to be done on the part 
of our Commiſſioners, to carry the ſame into complete execution. 
In TESTIMON V and confirmation of all which, we have cauſed 
our Great Seal of Great Britain to be affixed to theſe preſents, fign- 
ed with our Royal hand. Given at our Palace, at St. James's, this 
ſeventh day of September, in the Year of our Lord, One thouſand 


_ Teven organs and ninety fix, and in the thirty fixth of our reign. 


<4 His — 2 Command 
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Commiss10N by the 1 * the Uxinzp Sor ns. 
GEORGE WASHINGTON PRESIDENT of the Vairey 
STaTEs of AMERICa. | 
To all who ſhall ſee theſe Piktor, Greeting, 
« WHEREAS it is alledged“ by divers Britiſh merchants, and 


: 3-5 the ſubjects of His Bricanoic Majeſty, that debts to a conſi- 


* The Gibſon Commilion to Mr. 8 on The death of Mr. = Jy 
contains the following additional words in the introduction, &« whereas' it is 93 
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derable amount, which were bona fide contracted before the peace, 
between the United States and His ſaid Majeſty, ſtill remain o- 


ing to them by citizens or inhabitants of the United States, and 


that by the aperation of various lawful impediments ſince the 


peace, not only the full recovery of the {aid debts has been delay- 
ed, but alſo the value and ſecurity thereof have been, in ſeveral 
inſtances impaired and leſſened, ſo that by the ordinary courſe of 
judicial proceedings, the Britiſh creditors cannot now obtain, and 
actually have and receive full and adequate compenſation for the 


loſſes and damages which they have thereby ſuſtained, and where- 


as in the ſixth article of the Treaty of Amity, Commerce, and 
Navigation, between the United States and His Britannic Majeſty, 
it is agreed, for the purpoſe of aſcertaining the amount of any 
ſach loſſes and damages, that five Commiſhoners ſhall be appoint- 


ed, and authorized, to meet and act in the manner therein ſet 


forth, two of which Commiſſioners to be appointed by His ſaid 


Majeſty, and two by the Preſident of the United States by and 


with the advice and conſent of the Senate thereof, and the fifth 


in the manner in the ſaid article directed. Now Know YE, that 


repoſing ſpecial truſt and confidence in the integrity and abilitie 


of Thomas Fitzſimons, of Pennſylvania, and James Iunes, of 
et mags I have nominated, and, by and with the advice and 


conſent of the Senate, appointed the ſaid Thomas Fitzſimons, 
and James Innes, Commiſſioners, with full powers to meet the 
Commiſſioners appointed by His Britannic Majeſty, and with 
them to agree, or otherwiſe determine, on the appointment of a 
fifth Commiſſioner, in the manner directed in the ſaid fixth arti- 
cle, and thereupon, having taken the oath or affirmation in that ar- 
ticle -preſcribed, to proceed to examine, and according to juſtice 
nd equity decide, all ſuch complaints as, under the ſaid fixth ar- 
ticle ſhall be preferred to them, and agreeably to the true intent 
and meaning thereof, generally to do all thoſe acts, which ſhall 
be neceffary to carry the faid article into complete execution. 


« In TESTIMONY whereof I have cauſed theſe Letters ta be made 


patent, and the Seal of the United States to be hereunto affixed, 
_ * GIVEN under my hand at the City of Philadelphia, this firſt 
day of April in the year of our Lord, One thouſand ſeven hundred 
and ninety fix, and of the Independence of the United States the 
twentieth, _ „„ i | 


(fend)  _ G. WASHINGTON. 


y the Preſident | Fa 
(figned) Tiuorkx PickERING, 
Secretary of State. 


ow Which Commiſſions the ſaid Semi enen reſpectively found 
to be in due form, and agreed to meet upon Thurſday next, the 


25th day of May, current, for the purpoſe of proceeding to the 


conſideration of a proper perſon to be appcinted or choſen as a 
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fifth Cominiflioner, purſuant to, and in the manner provided for, 
by the faid fixth article of the faid Treaty. Se 
es © ops fires FE whe T0: on CE OO on” THos. MacponaLtD. 
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3 Thurſday, 22th of May, 1797. 


P E faid Conimiflioners, viz, Thomas Macdonald, and Hen- 
ty Pye Rich, appointed by His Britannic Majeſty ; and Thomas 
Fitzſimons, and James Innes, appointed by the Preſident of the 
United. States, as aforeſaid; having upon the 18th day of May, 
current, opened and communicated to each other their reſpective 
Commiſſions, which were found to be in due form; and agreed to 
meet this day. for the ſpecial purpoſe after mentioned, did 
accordingly meet, and endeavour to agree in the choice of a fifth 
', Commiſſioner, purſuant to the ſaid Treaty. But finding that they 
, Could not ſo agree, the ſaid Commiſſioners appointed by His Bri- 
tannic Majeſty did propole,* John Guillemard, Eſquire, of London, 
at preſent in Philadelphia, and the {aid Commiſſioners appointed 
by the Preſident of the United States, as aforeſaid, did propoſe 
Fiſher Ames, Eſquire, of Maſſachuſetts; and the ſaid Henry Pye 
Rich, aud James Innes, having retired into another room, f the 


As it was natural to attach confiderable importante to the cireumſtance, 
which chance was thus to determine, whether three of the five Commiſſioners 
ſhould be Britiſh ſubjects or American citizens, a very ſatisfaQory courſe of 
"proceeding, which had been practiſed by the Commiſſion under the ſeventh arti- e 6 
- cle, fitting at London, was here adopted. The Britiſh Commiſſioners had, ſome | | i 
days before, delivered to the American Commiſſioners, /a lift of three Britiſh | 
ſubjects, then in America, of whom the American Commiſſioners were to chuſe 
one, to be propoſed by the Britiſh Commiſſioners for the ſituation of fifth, or ad- 
ditional Commiſſtoner, to make up the full number preſcribed by the treaty ; the 
Britiſh Commiſſioners having received from che American Commiſſioners, a ſimi- 
lar lift of three American citizens, of whom the Britiſh Commiſſioners were to 
chuſe one, to be in like manner propoſed by the American Commiſſioners. The 
Britiſh Commiſſianers ſelected Mr. Ames from the liſt of American citizens, and 
the American Commiſſioners ſelected Mr. Guillemard from the lifs of Britiſh ſub- 
jects ; Who were reſpectively propoſed accordingly, in the manner here tated j=— 
And thus, though the appointment was ultimately made by lot, the perſon ſo 
appointed, was, to a certain degree, choſen by the election of both parties. 
+ Mr. Pickering, Secretary of ſtate, who attended, alſo retired into theo- 
ther room, where he witneſſed the drawing of the lot. 
Mr. Guillemard having on the 29th of May attended, and notified his accept- 
ance, the oath preſcribed by the article, was on the ſame day, taken by ail the 
five Commiſſioners, in the preſence of each other, and before the Prefident of 
the Court of Common Pleas, for the firſt diſtrict of Pennſylvania, who met 
them at their Office for that purpoſe. On thac day, therefore, the Board was 
conſtituted, purſuant to the Treaty, = e 


be} 


id Thomas Macdonald, and Thomas Fitzſimons, wrote down 


the names of the ſaid two perſons ſo propoſed, on ſeparate flips f | 
aper, which being rolled up, and placed in an urn, were carried  _ 
in the ſame, by the 1aid Thomas Macdonald, and Thomas Fitzfi- | 
mons, into the preſence of the ſaid other two Commiſſioners; and 
the urn being there delivered to the ſaid James Innes, was by him 
reſented to the ſaid Henry Pye Rich, who, in the preſence of the 
aid other Commiſſioners, drew from the ſame, the name of the 
faid John Guillemard, who was declared the Fifth Commiſſioner, 
under the ſaid article of the ſaid Treaty. Theſe things were ſo 
done at Philadelphia, and in the houſe of the ſaid Thomas Fitz. 
fimons, this twenty fifth day of May, One thouſand ſeven hun- 
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1. The general object of the fourth article of the treaty of feace.— 
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Judge PaTzr3ON.—"* The traders and others of this country, 
vere largely indebted to the merchants of Great Britaid. To pro- 
vide for the payment of theſe debts and give ſatisfaction to this 
5 claſs of ſubjects, muſt have been à matter of primary importante 
1 to the Britiſh miniſtry. This doubtleſs is at all times, aud in alt 
t ituations, an object of moment to a commercial country. The 
opulence, reſources, and power of the Britiſh nation may in no 
ſmall degree be aſcribed to its commerce: it is a nation of manu- 
facturers and merchants. To protect their intereſts, and provide 
for the payment of debts due to them, eſpecially ben theſe debrs 
amounted to an immenſe ſum, could not fail of arreſting the attenti- 
on, and calling forth the utmoſt exertions of the Britiſh Cabinet. 
A meaſure of this kind, it is eafy to perceive, would be purſuec 


*The opinions here referred to, of Judges Chaſe, Paterſon, Wilſon, and 
Cuſhing, — delivered in the Supreme 2 of 4 ng DES. the 
treaty of amity, in the caſe of Warre adminittrator of Jones, plaintiff in error, 

_ againſt Hylton and others, decided in February 1796: reported 3 Dallas, 199 
thoſe of Chief Juitice Eſiuo , and Judge Sirgreeves, in the Circuit Cort of 
the United States, for the diſtrict of North Carolina, in deciding. the caſe of. 
Hamiltons againſt Eaton, in June 1796, —as Rated in a printed report, publim- 
ed in North Carolina, and admitted to be cortccpc rt. 
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judge PAT E Ko. I feel no an in declaring; * it 


of Juſtice and policy, that contracts entered into by individuals of 
different nations ſhould be violated by their reſpective governments 


ferences ſhould not affe private bargains. - The confidence both 
of an individual and national nature on which the contracts were 
founded, ought to be preſerved inviolate. Is not this the N 
of honeſty and honour? Does not the ſentiment correſpond with 
the ſentiments of juſtice and the dictates of the moral ſenſe? In 


ſhort, is it not the reſult of right reaſon and natural equity? The 


relation which the parties ſtood in to each other at the time of 
contracting theſe debts ought not to paſs without notice. The 

debts were contracted when the creditors and debtors were ſubjects 

of the ſame King and children of the fame family. They were 

- made under the ſanction of laws common to, and binding on both. 
A revolutionary wwar could not, lite other wars; be foreſeen or calcu- 

lated upon :—The thing was improbable :—No one at the time 

debts. were contrafted had any idea of a ſeverance or diſmember- 

wen of the empire, by which perſons who had been united under 

a :of irn ſhould be torn aſunder, and become ene- 

time, and perhaps. aliens for ever. . enter: 

2 7 into in {ach a ſtate of things ought to be ſacredly regarded — 


Tavicl bility. ſeems 0 be attached to them: The conſtruction | 
of a treaty made, in favour of ſuch creditors, and for. the rant | 


and enforcement of pre-exiſting contracts ought to be liberal and 
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Judge 7 8 The fourth 2 of the; treaty. Wives 


4 


1 | the * and runs in the following words: n agreed that 
| Wd ir) eredirors. on either fide ſhall” meet with” no "699 beck 
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bod always appeared to me to be incompatible with the principles 


in conſequence of national quarrels and. hoſtilities—National dif- 
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4 ments to the recovery of the full value in ſterling money of all 
«© bona fide debts heretofore contracted. The ꝓhraſeology made 


uſe of leaves, in my mind, no room to heſitate, as to the intention 
of the parties. The terms are anequivocal and univerſal in their 
ſignification; and obviouſly point to, and comprehend all credi- 


tors and all debtors, previouſly to the 3d of September 1783. In 
this article there appears to be a ſelection of expreſſions, plain and 


extenſiue in their import, and admirably calculated to obwiante doubts, 
to remove difficulties, to defignate the objects, and aſcertain the inten- 
tion of the contending powers ; and in ſhort, to meet and provide 
for all poffible caſes that could ariſe under the head of det. 
judge Cys IN G.—“ The words are as ftrong as the wrt of man 
could dewiſe, to avoid all effects of ſequeſtration, confiſcation, &c. 


Judge S1TGREAVES.—** Vattel ſays, p. 369. When an at 
is conceived in clear and poſitive terms; when the ſenſe is mani- 
feſt, and leads to nothing abſurd, there can be no reaſon to refuſe 
the ſenſe which the treaty naturally preſents. To go elſewhere in 


ſearch of conjectures, in order to extinguiih or reſtrain ity 15 to 


endeavour to elude it.\— | DP Eo 
The fourth article contains the andy ſtipulation with- reſpect 
to debts, in the whole inſtrument. It is mutual and general in 


** 


its expreſſion; not limited or reſtrained by any particular words to 


any deſcription of perſons, as 7s evident in the fifth article. If 
that had been in the contemplation.of the parties, they could not 
have overlooked the neceſſity for theſe diſtinctions nor are we at 


liberty to preſume it. In the next article (the fifth) the diſtincti- 
on is made with great accuracy with regard to thoſe, who endea- 


your to procure a reſtitution of their lands and other property.“ 


} 


- {Go 1X Be benefit of the fourth article of the treaty of peace exten d- 
ed to all deſcripiions of creditors, without diſtinction. 


See the opinion immediately preceding. 1 


Judge PAT EN 50N.—** The terms are unequivocal, &c. and 


obviouſly point to, and comprehend all creditors, and all debtors 


previouſly to the 3d of September 1783.” —** The words credi- 


tors on either fide, embrace every deſcription of creditors''—** Np 


line ſhould be drawn betaueen creditors, unleſs it be found in the trea- 
ty. The treaty does not make it. The truth is, that none was in- 
tended, or it would have been expreſſed. The indefinite and 
ſweeping terms made uſe. of by the parties, ſuch as, „ creditors 


« on either fide,” © no lawful impediment to the recovery of 


„ the full value in ſterling money of all debts heretafore contract- 
# ed,” exclude the idea of any claſs of caſes having been in- 
tended 7o b excepred, and explode the doctrine of confirudive 
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tick e have * contenylned 45 N in Neem fourth ar- 
tie 3 


The fath bi 5 f oY treaty of 7 peace; wot fred 70 be | 


exifing at the date of the e 


Judge Wir 5 e The fourth artitte is cine + . meet 
the very caſe; (the caſe of a Britiſh debt which had been /egal- 


S extinguiſhed, Before the treaty, by payment into a ſtate treaſu- 


Ty, purſuant to Jaw, and which was held to amount to confiſcation) 
elt is not confined to debts exifting at the time of eee the 


treaty, but it is extended to debts heretofore contract 


Judge bereneon The e article extends to all | pre- 
PE debrs. | 


* 


6. All confiſcations ; : payments in paper money; ; od every. 
$95 done under the Jaw. to prevent, impede, or impair the recovery 
of Britiſh debts, fet aſide by the fourth article of the treaty of Pure 5 
avhich had a hs operation. 


edge WIIsoũ.— By every nation, ener is its ow of 
government, the confiſcation of debts has long been conſidered: dis- 
reputable:* And we know that not a ſingle confiſcation, of that 
kind, ftained the code of any of the European Powers who were 
engaged in the war which our revolution produced. Nor did any 
authority for the confiſcation of gehts proceed from Congreſs (that 
body which clearly poſſeſſed the right of confiſcation, as an inci- 
dent of the powers of war and peace;) and therefore in no in- 
ſtance can the act of confiſcation be conſidered as the act of the 
nation. But even if Virginia had the power to ns the 
treaty annuls the confiſcation." ” 


Chief Juſtice E.1swor TB. —*f Civil war which 8 in a 
ſeverance of empire, does perhaps, leſs than any other, juſtify the 
confiſcation of debts; becauſe of the ſpecial relation and confi- 


dence ſubſiſting at the time they were contracted North Ca- 


Tolina A Judging for . in a moment of levere 4 


* The two nations have in the tenth article of he's treaty of amity Wed in 
reprobating this injuſtice done to individuals, in theſe words, © it being unjuſt 
& and impo:iic, that debts and engagements cont racted and made by individu- 
& als having confidence in each other, and in their reſpective governments, ſhould 
« ever be ceſtroyed or impaired by rant authority, on account of national 


=” differences _ difcontents,” 


that he may be deprived of it, if the treaty /o requires. It is jufti- 
fiable and frequent, in the adjuſtment of national differences, to 


6 


n the Wesen power of paſts an act of confiſcation; 


which extended among others, to the debts of the plaintiffs, — 


The rreaty is now the law in this ſtate; and the n | 


fo far as the treaty interferes with it, is al. Still it is u 


that annulling the confiſcation act cannot annul the defendants” riot | 


of diſcharge, acquired while the a was in force. It is true, the 
repeal of a law does not make void what has been well done un- 


der it: but it is alſo true, admitting the right here claimed by 


the defendant to be as ſubſtantial as a right of property can be, 


ene for the laser of the ſtate, _ rights of individuals.“ 
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Jedge Cusn Thowerdenreas Wong 2» the witof mn. 


f could deviſe to avoid all effects of ſequeſtration, confiſcation, or any 
other obſtacle thrown in the way 45 any 15 n pointed 
againſt the recovery of ſuch de 


Judge CHASE.— Theſe wo 68 Fs of the fare arti- 
5 cle) have both a retroſpefive and future aſpect. . The fourth 
article did intend to deſtroy all lawful impediments, paft and fu- 
ture . The ſtipulation could not intend only to repeal laws that 
created legal impediments to the recovery of the debt, (without 
reſpect to the mode of payment) becauſe the mere repeal of a law 
would not deſtroy ads done, and rights acquired under the law, du- 


Ting its exiſtence before the repeal. The legiſlatures of the 


ſtates have often exerciſed the power of f impairing, and in ſome 
inſtances, almbft annihilating, the obligation of contracts; as by ten- 


der laws, which made an offer to pay, and a refuſal to receive paper | 
Ts money, for a ſpecie debt, an extinguiſhment, to the amount tender- 


ed.“. It is admitted that the treaty intended, and did annul ſome 
of the laws of the ftates, to wit, any laws, paſt or future, that autho- 


Tied a tender of paper money, to extinguiſh or diſcharge the debt, 


&c. &c- becauſe if the words ferling noney have not this ef- 


fe, it cannot be ſhewn that they have any other. If the treaty 
could nullify ſome laws, it will be difficult to maintain __ it 


could not equally annul others. 5 


judge CvsnIS G.“ The We and e meaning 53 it 
goes to nullih ab initio all laws, or the zmpediments of any law, as 
far as they might have been deſigned to impair or impede the cre- 
ditors right or remedy againſt the original debtor.” "Fo 


Judge PATERSON.— “ The words, 6c ſhall meet with no lawful 


« impediment,” refer to legiſlative acts, and every thing done un- 
der them, ſo far as the creditor might be affected, or obſtructed, 

in regard either to his remedy or right. All lawful impediments 
of whatever kind they might be, whether they related to | perſonal 
diſabilities, or confi/cations, ſequeſtrations, or payments into loan 
offices or treaſuries, are removed. No act of any ſtate legiſlature, 


and no Pome: made under Juch a, into the public colters, ſhall 
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obſtruct the creditor in the courſe of recovery againſt his debtor, 
e act itſelf is a lawful impediment and therefore repealed: the 
pament under the att ts. alſo\a lawful, impediment,' and therefore is 
made, void. . The article is to be conſtrued according to the ſub- 
ject matter or nature of the impediment; it repeals in the firſt 
inſtance, and nulliſies in the ſecond. << It ſtipulates that the cre- 
ditor ſhall recover the full value of his debt in ſterling money; 
thereby ſecuring; and guarding him againſt all payments in paper 
money.” Ihe deſign unqueſtionably was to re/fore the creditor 
and debtor to their original ſtate, and place them preci/ely in the 
Atuation they would haue flood in, if no war had intervened, or act 
of the Legiſlature of Virginia, had been paſſed. The impediments 
created by legiſlative acts, and he payments made in purſuance of 
them, and all the euils groabing out of them, were ſo far as reſpect- 
ed creditors done away and cured. The article reinſtates the 
parties; the creditor and debtor before the war, are creditor and 
debtor ſince. As they flood then they fland nat. 
— To prevent miſtakes it is to be underſtood, that my ar- 
gument embraces none but lawful impediments within the mean- 
ing of the treaty, ſuch as legiſlative acts, and payments under 
them into loan offices and treaſuries. An impediment created by 
Jaw, ftands on different ground from an impediment created by 
the creditorꝰ _ 5 *Fye FFC 7 5 


7. 4 Plea may be a lawful impediment within the meaning of | 
the treaty of pencd. : „ MET 


Judge Cn as8.—*< Shall meet with no lawful impediment” to 

* the. recovery; that is to the right of action, judgment, 
and execution, and receipt of the money, without impediments 
in the courts of juſtice; which could only be by Plea (as in the 
preſent caſe) or by proceedings after judgment, to compel receipt 
of paper money or property, inſtead of ſterling money. The 
word recovery is very comprehenſive, and operates in the preſent 
caſe, to give remedy. from the commencement. of the ſuit to the 
receipt of the money. I conſider the fourth article in this 
light, that it is not a ſtipulation that certain ads ſhall be done, 
and that it was neceſſary for the legiſlatures of individual ſtates to 
do thoſe acts: but that it is an expreſs agreement, that certain things 
Full not be permitted in'the American courts of juſtice ; and that it 
js a contract on. behalf of thoſe courts, that they will not allew fuch 
atts to be pleaded in bar, to prevent a recovery of certain Britiſh 
ebts. As creditors can only ſue for the recovery of their debts 


* The above general ſentences, which thus conclude the learned Judges argu- 
ment in the report, contain poſitions which never can be diſputed, and take no- 
thing from the force of the principles before laid down, The report was not 
publiſhed till after tbe reſolution of the Board in the cafe of Dulany, where 

they held the impediment. to ariſe not from the att of the crediter, but of the 
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_ impediment can 
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in courts of juſtice, and it is only in courts of juſtice, that a legal 
, ſet up by way of plea, in bar of their actions, 
it appears to me, that the courts are bound to over rule every ſuch 
plea if contrary to the treaty. A recovery of a debt can only be 
prevented by a plea in bar to the action.?“ e 


8. Operation of legiſlative as in South Carolina, paſſed face 
the peace, againſt the recovery of debts. 


Judges MaTnews and RUTLEDGE, in their decree, (as ap- 
pears from an atteſted copy) in the court of Chancery of South 
Carolina, in the caſe of Greenwood and Higginſon, verſus Air and 
others, dated the 2oth of March 1795 ; where the queſtion was, 
whether the complainants (Britiſh ſubjects) were guilty of /aches 
or negligence, in not proceeding to recover payment of the debt ? 
declared as follows, As tothe time which elapſed fince 1774 to the 
preſent period, that 1s eaſily accounted for. From 1774 to 1783, 
the war prevented any thing being done; and from 1783 till 1793, 
the repeated interferences of the legiſlature, between creditors and debt- 
ort, made it altogether impoſſible to recover debts, during that time. 


9. On the ſubject of certain poſitions which had been main- 
tained on the part of the United States, and were noticed in the {e. ' 
cond reſolution in the caſe of Allen, it appears, that Federal Judges 
had, in very ſtrong and unequivocal terms, delivered ſentiments, 
reſpecting the operation of the fir article of the treaty of peace, 
which neceſſarily led to the ſame concluſion as that which a majo- 
rity of the Board, in that caſe expreſſed. Beſides the opinions of 
Judges Chaſe, Paterſon, and Pendleton of Virginia, quoted in 
that reſolution, an obſervation on the validity of the treaty of 
«« peace“ made by Judge Pendleton of Georgia, in the Circuit 
court of the United States, in deciding the caſe of Brazlsford and 
others againſt Spalding, in May 1792, may be referred to, as 
ſtated in a printed report of the caſe, the accuracy of which has- 
not been diſputed. | 4, 
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